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FRIDAY, MARCH 12, 1954 


Unirep Srates SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERIOR AND INSULAR AFFAIRS, 
Washington, D. C. 
The subcommittee met at 3 p. m., pursuant to call, in room 224 
Senate Office Building, Senator Eugene D. Millikin, chairman of the 
Subcommittee on Irrigation and Reclamation, presiding. 
Present: Senators Millikin, Anderson, Watkins, Kuchel, and 
Smathers. 
Also present: Senator Knowland, Representative Utt and Elmer K: 
Nelson, consulting engineer of the committee staff. 
Senator Miturkrin. We will call the meeting to order. 
We are meeting this afternoon to consider 5S, 2521 and H. R. 5731. 
(The bills under consideration, S. 2521 and H. R. 5731, are as 


follows: 
) [S. 2521, 83d Cong., Ist sess.] 


A BILL To authorize the Secretary of the Interior to construct, operate, and maintain certain facilities 
to provide water for irrigation and domestic use from the Santa Margarita River, California, and the 
joint utilization of a dam and reservoir and other waterwork facilities by the Department of the Interior 
and the Department of the Navy and for other purposes 


Whereas on the average approximately twenty-eight thousand acre-feet of water 
annually in the Santa Margarita River, California, rans uncontrolled, unused, and 
unappropriated and wasted to the sea; and 

/hereas this waste of water. occurs in an area where water is urgently needed for 
agriculture and domestic use and use of water is vital to the national defense 
because of the location of Camp Pendleton, a United States Navy military estab- 
listment; and 

Whereas subject to the approval by the State of California of the necessary 
water allocations it is the intention of Congress to impound the said floodwaters 
now wasting into the ocean for agricultural and domestic use and use by the 
military establishment at Camp Pendleton: Now, therefore, 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Congress hereby authorizes the 
Secretary of the Interior through the Bureau of Reclamation, acting pursuant to 
Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388, and Acts amendatory 
thereof or supplementary thereto), as far as those laws are not inconsistent with 
the provisions of this Act, to construct, operate, and maintain such facilities as 
may be required to make available to Fallbrook Public Utility District for irriga- 
tion, municipal, and domestic use, 40 per centum of the water per annum from the 
De Luz Reservoir hereinafter described: Provided, That the Secretary shall allocate 
to irrigation, municipal, and domestic use an appropriate share of the cost of the 
De Luz Dam and Reservoir and shal! enter into a contract or contracts with the 
Fallbrook Public Utility District for the delivery of 40 per centum per annum of 
the water from said reservoir under section 9 (d) of the Reclamation Project Act 
of 1939 and the general repayment obligation (which shall include interest on the 
unamortized balance of construction costs of the project properly allocable to 
municipal and domestic waters at a rate equal to the average rate, which rate 
shall be certified by the Secretary of the Treasury, on the long-term loans of the 
United States outstanding on the date of this Act) shall be spread in annual 
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installments, which need not be equal, and which may be varied in accordance 
with the economic conaiticns, all in a manner satisfactory to the Secretary of the 
Interior, over a period not exceeding fifty-six years, exclusive of any development 
period, which period shall start with the availability of water as announced by the 
Secretary and shall stop with the year in which the district’s full entitlement of the 
maximum quantity of water is available, during such period the district shall pay 
operation and maintenance costs and an appropriate share of the capital costs. 
During such period water shall be delivered to the district under annual water 
rental notices at rates fixed by the Secretary payable in advance, and any moneys 
collected in excess of operation and maintenance costs shall be credited against 
the capital costs and the repayment period fixed herein reduced proportionately: 
Provided further, That the Secretary of the Navy shall operate the dam and reser- 
voir for the storage and delivery of 60 per centum of the water to the Navy 
reservations located on the Rancho Santa Margarita in San Diego County known 
as Camp Pendleton and 40 per centum to Fallbrook Public Utility District pur- 
suant to this section in accordance with regulations to be agreed upon between the 
Secretary of the Navy and the Secretary of the Interior, and the Secretary of the 
Interior shall transfer to the Secretary of the Navy from the payments made by 
the contracting body or bodies, funds equal to an appropriate portion of the 
operating, maintenance, rehabilitation, replacement, and betterment costs of the 
dam and reservoir, such appropriate portion to be agreed upon between the Secre- 
tary of the Navy and the Secretary of the Interior and the contracting body or 
bodies: Provided further, That the Secretary of the Interior may transfer to any 
body or bodies contracting under this section the care, operation, and maintenance 
of the facilities constructed by the Secretary of the Interior, under conditions 
satisfactory to the Secretary of the Interior, and the said body or bodies, and, with 
respect to such of the facilities as are located in the naval reservations, satisfactory 
also to the Secretary of the Navy: Provided further, That this authorization shall 
not become effective until the officer or agency of the State of California authorized 
by law to issue permits for the appropriation. of water shall have granted permits 
to the United States and to Fallbrook Publie Utility District to appropriate not 
less than twenty thousand acre-feet per annum of waters of Santa Margarita River 
and De Luz Reservoir in the percentages established by this Act, and Fallbrook 
Public Utility District shall petition the proper officer or agency of the State to 
transfer storage and point of diversion of its existing rights or claims of rights to 
the use of waters of Santa Margarita River to De Luz Reservoir. The use of all 
waters made available under this Act shall be subject to and consistent with the 
laws of California. Nothing in this Act shall deprive the United States of such 
riparian rights to the waters of Santa Margarita River as it may have pursuant to 
the laws of California. 

Sec. 2. That section 204, title II, of the Act of July 14, 1952 (Public Law 534 
Kighty-second Congress), is hereby repealed and the De Luz Dam and Reservoir 
as originally authorized by title II, section 201, and title IV, section 401, the Act 
of Congress of January 6, 1951 (ch. 1212, Public Law 910), is hereby reauthorized 
in the amount as provided for in the latter-mentioned Act of January 6, 1951. 

Sec. 3. That, upon completion of the construction of the De Luz Dam and 
Reservoir at the junction of the Santa Margarita River and De Luz Creek in the 
county of San Diego, State of California, as reauthorized by section 2 of this Act, 
the joint utilization thereof is hereby authorized by the naval reservations located 
on Rancho Santa Margarita in the county of San Diego, State of California, and 
by the Fallbrook Public Utility District, a public agency of the State of California, 
for flood control, conservation, and storage of water for irrigation, municipal, and 
domestic purposes, for the use and benefit of said naval reservations and said 
Fallbrook Public Utility District on a basis of 60 per centum of such water per 
annum to the Navy and 40 per centum of such water per annum to Fallbrook 
Publie Utility District. 

Sec. 4. The Secretary of the Army through the Chief of Engineers, acting in 
accordance with section 7 of the Flood Control Act of December 22, 1944 (Public 
Law 534, Seventy-eighth Congress), is authorized to utilize for purposes of flood 
control such portion of the storage capacity of the dam and reservoir as may be 
available. 

Sec. 5. There are hereby authorized to be appropriated, out of any money in 
the Treasury of the United States not otherwise appropriated, $24,500,000, the 
current estimated construction cost of the Santa Margarita River project, plus 
or minus st.ch amounts as may be indicated by the engineering cost indices for 
this type of construction, and, in addition thereto, such sums as may be required 
to operate and maintain the said development. 
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(H. R. 5731, 83d Cong., ist sess.] 


AN ACT To authorize the Secretary of the Interior to construct, operate, and maintain certain facilities to 
provide water for irrigation and domestic use from the Santa Margarita River, California, and the joint 
utilization of a dam and reservoir and other waterwork facilities by the Department of the Interior and 
the Department of the Navy, and for other purposes 


Whereas on the average approximately twenty-eight thousand acre-feet of 
water annually in the Santa Margarita River, California, runs uncontrolled, 
unused, and unappropriated and wasted td the sea; and 

Whereas this waste of water occurs in an area where water is urgently needed 
for agriculture and domestic use and use of water is vital to the national defense 
because of the location of Camp Pendleton, a United States Navy military 
establishment; and 

Whereas subject to the approval by the State of California of the necessary 
water allocations it is the intention of Congress to impound the said floodwaters 
now wasting into the ocean for agricultural and domestic use and use by the 
military establishment at Camp Pendleton: Now, therefore, 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Congress hereby authorizes the Secretary 
of the Interior through the Bureau of Reclamation, acting pursuant to Federal 
reclamation laws (Act of June 17, 1902, 32 Stat. 388, and Acts amendatory 
thereof or supplementary thereto), as far as those laws are not inconsistent with 
the provisions of this Act, to construct, operate, and maintain such facilities as 
may be required to make available to Fallbrook Public Utility District for 
irrigation, municipal, and domestic use, 40 per centum of the water per annum 
from the De Luz Reservoir hereinafter described: Provided, That the Secretary 
shall allocate to irrigation, municipal, and domestic use an appropriate share of 
the cost of the De Luz Dam and Reservoir and shall enter into a contract or 
contracts with the Fallbrook Publie Utility District for the delivery of 40 per 
centum per annum of the water from said reservoir under section 9 (d) of the 
Reclamation Project Act of 1939 and the general repayment obligation (which 
shall include interest on the unamortized balance of construction costs of the 
project properly allocable to municipal and domestic waters at a rate equal to the 
average rate, which rate shall be certified by the Secretary of the Treasury, on 
the long-term loans of the United States outstanding on the date of this Act) 
shall be spread in annual installments, which need not be equal, and which may 
be varied in accordance with the economic conditions, all in a manner satisfactory 
to the Secretary of the Interior, over a period not exceeding fifty-six years, 
exclusive of any development period, which period shall start with the availability 
of water as announced by the Secretary and shall stop with the year in which the 
district’s full entitlement of the maximum quantity of water is available, during 
such period the district shall pay operation and maintenance costs and an appro- 
priate share of the capital costs. During such period water shall be delivered to 
the district under annual water rental notices at rates fixed by the Secretary 
payable in advance, and any moneys collected in excess of operation and mainte- 
nance costs shall be credited against the capital costs and the repayment period 
fixed herein reduced proportionately: Provided further, That the Secretary of the 
Navy shall operate the dam and reservoir for the storage and delivery of 60 per 
centum of the water to the Navy reservations located on the Rancho Santa 
Margarita in San Diego County known as Camp Pendleton and 40 per centum 
to Fallbrook Publie Utility District pursuant to this section in accordance with 
regulations to be agreed upon between the Secretary. of the Navy and the Secretary 
of the Interior, and the Secretary of the Interior shall transfer to the Secretary of 

the Navy from the payments made by the contracting body or bodies, funds 
: equal to an appropriate portion of the operating, maintenance, rehabilitation, 
replacement, and betterment costs of the dam and reservoir, such appropriate 
portion to be agreed upon between the Secretary of the Navy and the Secretary 
of the Interior and the contracting body or bodies: Provided further, That the 
Secretary of the Interior may transfer to any body or bodies contracting under 
this section the care, operation, and maintenance of the facilities constructed by 
the Secretary of the Interior, under conditions satisfactory to the Secretary of 
the Interior, and the said body or bodies, and, with respect to such of the facilities 
as are located in the naval reservations, satisfactory also to the Secretary of the 
Navy: Provided further, That this authorization shall not become effective until 
the officer or agency of the State of California authorized by law to issue permits 
for the appropriation of water shall have granted permits to the United States 
and to Fallbrook Public Utility District to appropriate not less than 20,000 
acre-feet per annum of waters of Santa Margarita River at De Luz Reservoir in 
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the percentages established by this Act, and Fallbrook Publie Utility District 
shall petition the proper officer or agency of the State to transfer storage and 
point of diversion of its existing rights or claims of rights to the use of waters 
of Santa Margarita River to De Luz Reservoir. The use of all waters made avail- 
able under this Act shall be subject to and consistent with the laws of California. 
Nothing in this \ct shall deprive the United States of such riparian rights to the 
waters of Santa Margarita River as it may have pursuant to the laws of California. 

Sec. 2. That section 204, title II, of the Act of July 14, 1952 (Publie Law 534, 
Kighty-second Congress), is hereby repealed and the De Luz Dam and Reservoir 
as originally authorized by title II, section 201, and title IV, section 401, the Act of 
Congress of January 6, 1951 (ch. 1212, Publie Law 910), is hereby reauthorized 
in the amount as provided for in the latter-mentioned Act of January 6, 1951. 

Sec. 3. That, upon completion of the construction of the De Luz Dam and 
Reservoir at the junction of the Santa Margarita River and De Luz Creek in the 
county of San Diego, State of California, as reauthorized by section 2 of this Act, 
the joint utilization thereof is hereby authorized by the naval reservations located 
on Rancho Santa Margarita in the county of San Diego, State of California, and 
by the Fallbrook Publie Utility District, a public agency of the State of California, 
for flood control, conservation, and storage of water for irrigation, municipal, and 
domestic purposes, for the use and benefit of said naval reservations and said 
Fallbrook Publie Utility District on a basis of 60 per centum of such water per 
annum to the Navy and 40 per centum of such water per annum to Fallbrook 
Public Utility District. 

Sec. 4. The Secretary of the Army through the Chief of Engineers, acting in 
accordance with section 7 of the Flood Control Act of December 22, 1944 (Public 
Law 534, Seventy-eighth Congress), is authorized to utilize for purposes of flood 
control such portion of the storage capacity of the dam and reservoir as may be 
available. 

Src. 5. There are hereby authorized to be appropriated, out of any money in 
the Treasury of the United States not otherwise appropriated, $24,500,000, the 
current estimated construction cost of the Santa Margarita River project, plus 
or minus such amounts, as may be indicated by the engineering cost indies for 
this type of construction, and, in addition thereto, such sums as may be required 
to operate and maintain the said development. 

Passed the House of Representatives July 31, 1953. 

Attest: 

Lyte O. SNADER, Clerk. 


Senator Mituikin. Senator Kuchel we are very glad to have you 
here, and we would be glad to hear from you right now. 


STATEMENT OF HON. THOMAS H. KUCHEL, A UNITED STATES 
SENATOR FROM THE STATE OF CALIFORNIA 


Senator Kucnen. Mr. Chairman, I am grateful to you, Mr. Chair- 
man, and to your subcommittee for scheduling this hearing on H. R. 
5731 introduced by Congressman James B. Utt, of California, and 
the companion Senate measure, S. 2521, introduced jointly by my 
colleague, Senator William F. Knowland and me. 

The purpose of this proposed legislation is simple. It would author- 
ize the construction of facilities for the diversion of irrigation and 
domestic water supplies from the De Luz Reservoir on “the Santa 
Margarita River, Calif., for a supplemental supply to Fallbrook Public 
Utility District, and would authorize the construction of De Luz 
Dam and Reservoir project as a Department of the Navy unit in 
connection with Camp Joseph H. Pendleton, the United States naval 
ammunition depot, and the United States naval hospital at Camp 
Pendleton. 

And through it all, Mr. Chairman, the laws of water of the State of 
California will prevail and be recognized by the Government of the 
United States, as some of us have believed from the beginning should 
be the case. 











WATER USE, SANTA MARGARITA RIVER, CALIF. 5 


The legislation would go a long way toward solving an unfortunate 
and bitter controversy which has raged in my native State for the 
last several years. Indeed, it reached national importance in 1952. 
Approval of this legislation will constitute congressional recognition 
of the right of States to sit in judgment on their own water problems. 

Acrimony has, sometimes in the past, crept into discussions of the 
situation and cheap politics likewise have been occasionally indulged 
in in connection with it. I want neither to be reflected in today’s 
hearing, and I know I bespeak the chairman’s sentiments in this regard, 

Suffice to say, Mr. Chairman, by way of introduction, California 
needs all the water she can obtain. ‘Twelve million people, both 
private citizens and representatives of government, military and 
civilian together constitute the reason and the necessity; and, as we 
grow, we'll need more and more water for all beneficial purposes. 

De Luz Dam and Reservoir, authorized by this legislation to be 
constructed, would conserve more than 20,000 acre-feet of water now 
wasting annually into the Pacific Ocean. The impounded water 
would be put to beneficial and constructive use, all, as I say, in accord- 
ance with the law of the State of California. It is a forward-looking 
answer to a growing problem. At long last, the 83d Congress, with 
this committee’s approval, will, 1 hope, do what its predecessors have 
not done: Approve this legislation. 

There are a number of witnesses to appear here today, Mr. Chair- 
man, and I would first like to have my able senior colleague, the 
majority leader of the subcommittee, Senator William F. Knowland, 
make a statement to the committee. 

Senator Mruuikin. We are very glad to have you, Senator Know- 
land. 


Proceed, please. 


STATEMENT OF HON, WILLIAM F. KNOWLAND, A UNITED STATES 
SENATOR FROM THE STATE OF CALIFORNIA 


Senator KNowLanp. Mr. Chairman, I am very pleased to appear 
here before your subcommittee on a matter which is of tremendous 
concern to the West in general and to the people of California in 
particular. I know how hard pressed you gentlemen are for time, and 
I can assure you that my remarks on this subject will be brief. 

As you know, water is the lifeblood of the West, and the rights to 
the waters of the Santa Margarita River now in controversy point up 
the serious concern which the people in my part of the country show 
on this subject. I can say with confidence that during my 9 years’ 
service in the Senate of the United States no single domestic item of 
more concern has come into my office, and I can further state that no 

domestic issue has engaged my personal efforts more to secure an 
equitable solution to the controversy than the one presently pending 
before this subcommittee. 

The problem in layman’s language is essentially as follows: 

The Santa Margarita River and its tributaries are the major 
source of water for the farming population, urban areas, and the 
military installations in the Fallbrook, Calif., area. Evidence will 
be submitted to you subsequently by water experts which will dem- 
onstrate that sufficient water flows through the Santa Margarita 
River and its tributaries to dependably supply the known and 
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anticipated needs of the persons now concerned in the present con- 
troversy. From December 14, 1949, until the present time, Gov- 
ernment, State, and local officials have been attempting to find an 
equitable solution looking toward proper distribution of the waters 
in question. In 1949 a memorandum of understanding was the first 
step taken toward this meritorious objective. At that time, officials 
of the departments of the Navy, Army, and the Interior and of the 
Fallbrook community agreed upon the construction of a dam and 
other facilities which would prevent water from wasting into the 
ocean, so that it might be put to beneficial use by all the people in 
the area. The memorandum further provided for an equitable dis- 
tribution of the waters so contained to satisfy the legitimate needs 
of water users in the watershed. This solution, as well as subsequent 
legislation on the subject, was designed to assure the continuance 
and very existence of the farming and community life of the area, 
while at the same time, protecting the water rights of the former 
owner which passed to the United States Government in its purchase 
of the property where Camp Pendleton now exists. 

I might say, parenthetically, that time after time the Navy Depart- 
ment has indicated and the Government has indicated that they did 
not claim any right or powers or privileges over and beyond those 
which the former owner had, when a private owner of those lands. 
In other words, they did not seek to put themselves above the laws of 
the State of California. I hope they have not indicated that position. 

During the first session of the 83d Congress, my colleague, Senator 
Kuchel, and I introduced several bills which authorized the construc- 
tion, operation, and maintenance of a dam and reservoir for the pur- 
poses of controlling the conservation and distribution of waters in 
the Santa Margarita River. On July 31, 1953, the House of Repre- 
sentatives passed H. R. 5731 which is substantially similar to the 
legislation which the Senate has referred to this committee. It is 
my understanding that the Bureau of the Budget, in cooperation with 
other agencies concerned, have additional legislation which is similar 
in intent and purpose and that this matter will be presented to your 
attention during the hearings. 

I will not take any more time of the subcommittee as my colleague, 
Senator Kuchel, has presented information for your consideration. 
Another distinguished gentleman here to testify before the committee 
is Mr. Phil Swing, counsel for the Fallbrook Public Utility District. 
Mr. Swing is a former Member of the House of Representatives— 

Senator Miiurkrn. He is very well and favorably known to this 
committee. 

Senator KNowLanp. And he has represented his district in that 
body from the 67th through the 72d Congress. I think there is no 
abler authorlty on water law in the State of California than Phil 
Swing. He authored the legislation which formed the basis for the 
construction of the Hoover Dam project. 

Needless to say, gentlemen, the matter presently before you is, in 
my judgment, of tremendous importance to the civilian population of 
California as well as to the military installation in the area. I sin- 
cerely hope that the committee can report a bill to the Senate at the 
earliest. possible date. 

And I want to say, Mr. Chairman, in closing, that this is a matter 
in which there has been no partisanship in the State of California 
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So far as I know, every Member of Congress, Republican and Demo- 
crat, in the House, and both Members of the Senate—and at the time 
I had a Democratic colleague—recognized the importance of this 
issue to the people of my State. We have been seeking to find an 
equitable solution. We have been discouraged at times at the posi- 
tion taken, under the past administration and during this adminis- 
tration, by representatives of some of the executive branches of the 
Government. 

I hope that under the auspices of this subcommittee, we can find 
an equitable and sound solution which will have the interest and 
support of the Members of Congress from California. Thank you very 
much, Mr. Chairman. 

Congressman Utt? 

Senator MILLIKIN. 

Representative Urr. Senator Millikin, I don’t think I was to appear 
as a witness, except to answer some questions in case something 
came up. 

Senator Mruurkin. We are glad to have you here, and any time 
you feel like saying anything, please speak up. 

Representative Urr. Thank you, Senator. 

Senator Kucue.t. Mr. Chairman, out of order, if it is agreeable to 
the chairman, I would like to call Col. Alfred D. Starbird of the Corps 
of Engineers, United States Army, to state for the record the position 
which the Corps of Engineers has previously taken upon the feasibility 
of this project, and the position which it will take today. 

Senator Minin. Colonel Starbird, will you come forward, please? 





STATEMENT OF COL. ALFRED D. STARBIRD, OFFICE OF THE 
CHIEF OF ENGINEERS 


Colonel Starsrrv. I am Colonel Starbird, Office of the Chief of 
Engineers. 

In 1949, sir, the field offices of the Corps of Engineers completed an 
investigation of this basin, an investigation directed by the Flood 
Control Act of 1939. The investigation was designed originally for 
flood control. 

You have asked what it found, sir. It found that for flood control 
a project was not justified in the basin. The investigation by the 
field, however, recommended that a multiple purpose reservoir project 
be built, that multipurpose project to have a then estimated cost of 
$17,300,000, and to have a capacity of 211,000 acre-feet. 

That capacity, incidentally, was based on an assumption that the 
diversions from the river and its tributaries would be only those of the 
Vail Dam upstream. 

Senator Mruuixrn. Will you tell me that, again? 

Colonel Starsirp. Of the Vail Dam, then under construction up- 
stream, sir; and from the new dam downs':eam if approved and if 
constructed. 

That report was never fully processed, sir; never fully processed, 
because, before it was referred and officially acted upon by the Board 
of Engineers for Rivers and Harbors and the Chief of Engineers, 
another project came into view. 

The project has therefore never been officially acted upon by the 


Chief of Engineers. 
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Senator MitirKkin. But it seemed to you at the time that a multiple 
project was feasible? 

Colonel Starpirp. The report of the field at the time was that a 
multiple-purpose project was feasible, sir, under the assumptions I 
stated. 

Senator Mitirkin. When was that? 

Colonel STaRBIRD. 1949, sir. 

Senator Miiuikin. 1949. All right. 

Senator Kucuret. Would you have an opinion, Colonel, as to the 
position which the Corps of Engineers or your field office would have 
on the matter today? 

Colonel Starnirv. I know of no circumstances to change the origi- 
nal position of the field officer. 

Senator Kucner. That is all the questions I have. 

Senator Minirkin. Thank you very much, Colonel. 

Senator KucueL,. Now, Mr. Chairman, I would like to ask Hon. 
Phil Swing, the attorney for the public utility district, to come for- 
ward and testify. As the chairman has indicated, he has known 
Mr. Swing as I have and my late father before me, as an able judge, 
an able lawyer, and an able Member of Congress. 

Senator MriturK1n. We are very happy to have Judge Swing here. 
He has appeared in many water matters. He always makes an 
excellent witness. 

We have great respect for you in this committee. 


STATEMENT OF PHIL SWING, ATTORNEY, FALLBROOK PUBLIC 
UTILITY DISTRICT, CALIFORNIA 


Mr. Swine. Thank you. 

As attorney for the Fallbrook Public Utility District, which operates 
in San Diego County, I have been acquainted with the proposal which 
is embodied in the two bills that are now pending before the com- 
mittee, the House bill which was sponsored by Congressman Utt, and 
which passed the House on July 31, 1953, and the bill introduced 
jointly by Senator Kuchel and Senator Knowland, Senate No. 2521, 
since approximately 1947, when the shortage of water in that ge neral 
area became noticeable; and thought was given to what would be 
a practicable and equitable solution for the existing shortage. 

According to United States Government reports, historically there 
has wasted, on the average, into the Pacific Ocean, 28,718 acre-feet 
annually. 

Camp Pendleton, which occupies the last 21 miles of that Santa 
Margarita River, and Fallbrook, which is the adjoining 8,000 acres 
to the east of Rancho Santa Margarita, both need additional water 
for their full development. Camp Pendleton bas riparian rights to 
the stream superior to Fallbrook’s appropriative rights, but that 
prior right attaches to only about one-third of the gross area of the 
Rancho Santa Margarita which the Government owns. 

Senator Mivirkin. That is under the normal water law of California. 

Mic. OwInG. Yes. 

Senator Miuurkiy. Thank you. 

Mr. Swine. The riparian rights can only be used within the water- 
shed of the stream which supplies them. 
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The Marines, however, required and actually have used large quan- 
tities of the water on nonriparian lands, which the riparian law does 
not recognize as a riparian right. Neither does the riparian law of 
California recognize the right of a riparian to store water in the 
winter, we will say, for use in the summer. 

Fallbrook has appropriative rights recognized by the State of Cali- 
fornia under 2 permits issued to that public agency by the State of 
California ‘for an aggregate of 11,800 acre-feet annually and has 2 
additional ‘applications pending for 20,000 acre-feet. a year more; all 
of which inchoate rights are superior to appropriative rights of the 
Government on Rancho Santa Margarita. 

As testified to by Colonel Starbird, the district engineer in March 
1949 completed a survey and study of the entire Santa Margarita 
River, and under that made its report as of that date, which report 
was a recommendation, as the colonel stated here, of a multiple- 
purpose project for the joint use and benefit of the Navy, the Marines, 
and the Fallbrook community, on a share-the-cost and share-the- 
burden benefit. 

Senator Miiuixry. How large a community is Fallbrook? 

Mr. Swine. Approximately 8,000 acres, consisting of the Fall- 
brook unincorporated community and highly agricultural land, 
which about 5,000 people are living at the present time. 

Senator Smatuers. Mr. Chairman, may I ask a question right 
there? 

How much has the Fallbrook area grown within the past 2 or 3 
years? 

Mr. Swine. I am unable to say. All of southern California, of 
course, has grown. ‘There was a time when some parts of California 
thought they could keep people from coming to California. That 
was during the depression, the Dust Bowl. Los Angeles stationed 
policemen over on the Colorado River, and when a man drove up 
with his household goods on his truck, they undertook to stop him if 
he didn’t have two or three hundred dollars to keep him from becoming 
a public charge. One fellow had spunk enough to raise the question 
in the Supreme Court as to whether California was in the Union. 
The Supreme Court said it was, and whether we liked it or not, any 
citizen of the United States could come to California, and all of 
California since that decision has been growing rapidly, with people 
who have heard and believed some of our stories about our State. 

Senator Smatuers. That is what | wondered about, and what I am 
driving at is this: With regard to the fact that it has grown so much 
on both sides of the Santa Margarita channel bed, would the estimates 
which had been made originally by the Army engineers hold good to- 
day, or is it true that, the populace having grown, the demands for 
water being so much greater, possibly the same estimates made in 
1949 would not apply today? ? I don’t know. That is just a general 
question. 

Mr. Swine. You asked me, and, of course, I will give you my 
opinion: that the situation has not materially changed since that 
report was made. 

Senator Smatuers. Even though it has grown a Jot? 

Mr. Swine. Yes. Fallbrook has not pumped substantially more 
water out of the Santa Margarita River, notwithstanding its growth, 











10 WATER USE, SANTA MARGARITA RIVER, CALIF. 


than was pumping at about that time. It has gotten water from the 
Colorado River by way of the metropolitan water district, and an 
aqueduct built from the metropolitan main line down to San Diego. 
But I do not think that the Fallbrook agency itself has substantially 
increased its pumping, nor do I believe there is any substantial 
increase in the area above; first because the principal user of water is 
the Vail Ranch, and in 1950, by stipulated judgment, their rights 
were, if I may use the expression, frozen. And their rights, as stated 
in the 1940 judgment, have again been, by stipulation between the 
United States and their representatives, continued to this date. They 
are not to be any different from what they were before. And above 
that, the riparians have great need in the summer. That is the time 
when there isn’t any water flowing. In the winter, when it is flowing, 
because of the heavy rains, they don’t need it. So that there has not 
been, in my opinion, from driving over the country, any substantial 
increase or expansion in the use of water above, and therefore, I think 
that the findings in the Army engineers’ report are in substance true 
as of today. 

If | may further answer, I have in front of me something sent out 
by Mr. Thomas, who then was Under Secretary of the Navy, who 
now, I see by the morning paper, has been nominated to become 
Secretary of the Navy, in which he asked a committee or board of 
all Army engineers who could be interested in the subject, to meet, 
under the chairmanship of Colonel Robertson, at Camp Pendleton 
and try and agree upon what the physical facts, the basic physical 
fects, were. And in that, the Army engineers and the Reclamation 
Bureau engineers both concurred in the judgment that the building 
of the dam at De Luz, approximately in the manner set forth in the 
(rmy engineers’ report, was the best plan for the conservation of 
water for the agencies and communities interested, and they did not 
think a plan which had been proposed, I believe, by some of the 
Government agencies, of using the underground storage by a retarding 
dam, would make the costs to the Government any cheaper than the 
proposed cooperative dam between the Navy and the Fallbrook 
people, as proposed originally in the Army engineers’ report. 

So I would say, based upon their opinion, made on May 18, 1953, 
that that was still the best plan. I would say that my opinion as a 
layman concurs in their technical opinion as Government engineers. 

Senator ANDERSON. Who would be able to testify as to whether 
there was increased use down there? You say there was no increase 
in your opinion, but that isn’t your field. 

Mr. Swine. I was giving you the opinion of all the Government’s 
engineers who met at Pendleton on May 8, 1953. 

Senator ANDERSON. I missed it, then. I didn’t hear your refer- 
ences to whether there had been increased use by Fallbrook or not. 
That was the question that Senator Smathers directed to you, and 
you said it still was the best plan. But that had nothing to do with 
the consumption. What is the figure on consumption? Who has 
that? 

Senator Kucne.. We have, if I may interrupt, Senator Anderson, 
the assistant chief engineer of the State of California, who will testify. 

Senator Anperson. | didn’t think he answered the question. 

\ir. Swine. I didn’t intend to avoid it. 
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Senator AnpERSON. No, no. I have known you too long, Mr. 
Swing. I know you didn’t mean to avoid it. I just didn’t get an 
answer to it. 

Mr. Swina. The answer is that I don’t know what the present 
consumption is. 

Senator SMATHERS. Let me ask just one more question now: In 
this report, you say these representatives of the various branches of 
the Government met there. Did they agree on all the points that 
they had up under discussion in that report? 

Mr. Swine. The committee also presented the following statement 
for consideration: ‘“The contents were substantially agreed to by all 
present, except that the Navy representatives did not agree with 
the second paragraph of the statement’’—which was the question 
Senator Anderson was just asking me, as to what the potential future 
development of the upstream might do to depleting the flow of the 
stream at Camp Pendleton, or the site of De Luz Dam. 

Senator SmarHers. In other words, the Navy never has agreed 
that if they went ahead with this program which you have outlined 
here, it would leave a satisfactory amount of water to Camp Pendleton. 
They have not agreed to that? 

Mr. Swine. They can answer that question better than I can, 
Senator. 

Senator SMatTHEeRS. What I was trying to keep the record straight 
on was that you weren’t wanting to make it appear, and I know you 
weren’t, that there was substantial agreement by all the Departments 
of the Government that if they had built the dam and had done the 
thing recommended in this legislation, everybody was agreeable to it. 

Mr. Swine. May I read the next paragraph after the one I just 
read? 

Senator SmMaruHers. Surely. 

Mr. Swina. (reading): 

There is no disagreement among the agencies in the field as to the basic data. 
Those data are compiled and fully discussed in an authenticated report of the 
Corps of Engineers. That report has been reviewed on the field level by other 
Federal agencies, and at the division office level within the corps. It lacks only 
the final clearance at the corps’ Washington level. Because there are no known 
unresolved questions at the field level, it is our view that the corps’ report is 
authoritative. 

Now, that is as of the date of May 8, 1953. 

Senator Smaruers. Yes, but they say, in there, that that agreement 
is on basic elements. They don’t attempt to say that they agree 
as to what will be the requirements for the future, by the communities 
on either side, or Camp Pendleton, or what each can get. Or what 
each will need, is what | mean to say. 

Mr. Swina. They say this, with reference to that: that it is a cal- 
culated risk as to what the additional expansion or increase of use 
upsteam may be, but it is one which the Army engineers and the 
Reclamation Bur —u said they are willing to take and which they would 
take in any of ti. e ordinary projects. But they left it to the Marines 
and the Navy to say whether they thought it was a calculated risk 
which they would care to assume. I agree it is left open. They have 
not agreed to it. 

Senator SMatuers. That is right. 

Mr. Swina. In 1949, representatives of all interested parties, which 
include the Marines, the Navy, the Army, the Reclamation Bureau, 
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and Fallbrook, met in San Diego and agreed upon a plan to carry out 
the proposal as set forth in the Army engineers report, and they 
drew it up, and it was read over and agreed to by those present, and 
it was called the memorandum of understanding. It provided for 
the joint construction, joint use, and joint sharing of the costs, by the 
Navy and by Fallbrook. 

On January 6th, 1951, Congress, by Public Law 910, authorized the 
project to be constructed by the Navy. But on July 14, 1952, after 
the Navy had declined to go forward with the project as a joint 
project—they were interested in it only for themselves—Congress 
repealed the preceding authorization. And in these pending bills 
you will find that the bill provides to reauthorize as it was before. 
~ 'Mhe House has twice passed bills authorizing this specific project, 
and for the joint use and benefit of the Navy and Fallbrook, each 
sharing their proportionate share of the costs, construction, operation, 
and maintenance. 

In my opinion, it is a very meritorious, urgently needed project. 
And I believe that it will conserve large quantities of water which are 
today wasting into the ocean ia an area in which that very water is 
badly needed, both for national defense and the local area. 

It will give the Navy not only an augmented, dependable supply of 
water, which it wants, but also it will give it the right to use that water 
on nonriparian lands, which it does not now possess under California 
law. 

It will give Fallbrook, on sharing the costs with the Government, 
the water it must have to continue to be a prosperous community. 

And last but not least, it will settle a controversy which has been 
disturbing many thoughtful people, as to what the true and just 
relationship of the Federal Government should be with its own citizens, 
which has stirred bitterness, fear, and suspicion in a local community, 
when a Federal agency moves in with the threat of requiring more of 
the local natural resources than it can take without impairment and 
injury to the local community. 

I therefore am here to say, trying to look at it from both the Federal 
Government’s point of view, with which [sympathize greatly, and that 
of the local people in the State, to which this great military establish- 
ment has come, that there ought to be a just, fair, and equitable 
cooperative development that would show private citizens that their 
Government is their friend and not their enemy. 

Senator Miuurkin. Are there any questions? 

Thank you very much, Mr. Swing. 

Mr. Kucuer. With your permission, Mr. Chairman, I would like 
to call out of order a representative of the Budget Commission, who is 
here with a report from that agency. 

Mr. Sam Dodd? 

Senator Miiurkrn. Will you come forward, Mr. Dodd? Will you 
identify yourself to the reporter, please? 


STATEMENT OF SAMUEL N. DODD, ACTING CHIEF, RESOURCES 
AND CIVIL WORKS DIVISION, BUREAU OF THE BUDGET 


Mr. Dopp. I am Samuel N. Dodd, Acting Chief of the Resources 
and Civil Works Division, Bureau of the Budget. 

Mr. Chairman, | appear, in the absence of o‘her folks in the Bureau 
who have a broader experience with this problem than I, to bring you 
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the report of the Director of the Bureau of the Budget on this pro- 
posed legislation. 
This is a report dated March 12, 1954: 


My pear Mr. CxrarrMaNn: This will acknowledge your request for the views of 
this Bureau on 8. 780, to authorize the Secretary of the Interior, through the 
Bureau of Reclamation, to construct and operate the De Luz Dam and Reservoir 
on Santa Margarita River, Calif., to construct, operate, and maintain certain 
facilities to provide water for irrigation and domestic uses for said reservoir, and 
to provide for the joint utilization of the reservoir and other waterworks facilities 
by the Department of the Navy and the Department of the Interior, and for other 
purposes, as well as on 8. 2521 to authorize the Secretary of the Interior to con- 
struct, operate, and maintain certain facilities to provide water for irrigation and 
domestic use from the Santa Margarita River, Calif., and the joint utilization of 
a dam and reservoir and other waterwork facilities by the Department of the 
Interior and the Department of the Navy, and for other purposes. 

As you know, this legislation has been under active consideration in the execu- 
tive branch for a considerable period of time. Because of the complexity of the 
issues involved and the lack of agreement as to the most effective and equitable 
solution, the Bureau has held meetings with representatives of the affected Depart- 
ments. As a result of these meetings the Departments have reached a measure 
of agreement as to the kind of legislation which it is believed will end the contro- 
versies involved over the use of the waters of the Santa Margarita River and pro- 
tect the legitimate interests of all parties involved. A draft bill which enbodies 
the principles of this agreement is attached for consideration of the committee 
as a possible substitute for S. 789 and 8. 2521. The draft bill does not take into 
account the question of protecting the military security of Camp Pendleton 
This is a macter which, we believe, has to be considered by the Congress outside 
of the context of agreement on a construction autherization 

This bill wo ald authorize construction of the project contingent upon a number 
of things, including certain satisfactory actions by the State of California with 
respect to the issuance of water p>rmits and a determination by the Secretary 
of the Interior that the hydrology of the river is such that a vield of not less than 
29,99) acre-feet annually can reasonably be expected after the first filling of the 
conservation storage of the De Luz Reservoir. It should be pointed out that the 
Department of the Interior has not had an opportunity to complete and submit 
to this Bureau a final project report on the proposed works. This legislation 
is being submitted to your committee for consideration without prior completion 
and review in the usual manner of a project report. All agencies agree that the 
urgency of attaining a settlement of the issue at this time warrants a departure 
from the established procedures. It is not intended, however, that this action 
should establish a precedent for future cases 

The dreft bill would authorize construction of the project by the Secretary of 
the Interior. While the national defense related benefits would clearly distin- 
guish this from the usual reclamation project, it is considered thet under the 
circumstsnces, the Derartment of the Interior is the a»vpro. riate construction 
asency, and the Navy De; artment has so recommended. 

This Bureau makes no recommendations on the details of the bill at this time. 
It is believed, however, that le: islation along these lines would be an acce; table 
substitute for 5. 780 and 8. 2521. 


That is signed by Donald R. Belcher, Assistant Director of the 

Bureau of the Budget. 

The enclosure is: 

A BILL To authorize the Secretary of the Interior to construct facilities to provide water for irrigation 
municipal, domestic, military, and other uses from the Santa Margarita River, California, and for other 
purposes 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Secretary of the Interior, acting: | ursuant 
to the Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388, and Acts 
amendatory thereof or supj:lementary thereto), as far as those laws are not incon- 
sistent with the provisions of this Act, is authorized to construct, o. erate, and 
maintain such dam and other facilities as may be required to make a” ailable for 
irrigation, municipal, domestic, military, and other uses the yield of De Luz 
Reservoir for the Fallbrook Public Utility District and such other users as herein 
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provided. The authority of the Secretary to construct said facilities is given upon 
condition thet rior to commencing construction thereof 

a) the Fallbrook Publie Utility District shall have entered into a contract 

under subsection (d), section 9, of the Reclamation Project Act of 1939 under 


taking to repay tothe L nited States the actual cost of construction, operating, 
and maintaining said works and appropriate portions, as determined by the 
secretary, of the ar lai ce 5 ot contructing, operating, and m ntaining 
the De Luz Dam and Reservoir, together with interest as hereinafter pro- 
vided; and 

I the offieer or agoney of the State of California authorized by law to 
grant permits for the appropriation of water shall have granted such permit 
o the United States of America; shall have granted permits to the Fallbrook 
Publie Utilitv District for rights to the use of water for storage and diversion 
as provided in tl Act; 

ec) the Department of Publie Works, Division of Water Reso irces, State 
ia, shall have granted such permits to the Fallbrook Publie Utility 
District for the storage and diversion of waters of the Santa Margarita River 
system as provided by this Act; has authorized the requisite changes of point 
of diversion, under the permits previously granted by the Division of Water 
t 








' 
Resources to the Fallbrook Publie Utility Distriet of the rights asserted by it: 
all have granted a permit to transfer to De Luz Reservoir referred to in 


tl Act an right or claim of right that the Fallbrook Publie Utility District 
may have to the storage and diversion of water of the Santa Margarita River 

te 1; and shall have granted to the Fallbrook Publie Utility District the 
vuthorityv to store that water which tl ity district presently claims under 
direct flow rights; and shall have grat all requisite changes under those 





t of the place of use and purpose 
m to this Act; 


d) the Fallbrook Publie Utilitv District shall have transferred to the 


claims of the Fallbrook Public 1 


of use as will be necessary to con 








United States of America any right or claims of rights which exceed 
the quantities of Santa Margarita River water deliverable to it under the 
provisions of this Act 

e) the Secretary shall have found that, considering the exercise or probable 
exercise of all existing rights to the of water wi n the stream svstem of 
the Santa Margarita River, including the rights to the use of water of the 


United States of America, riparian, prescriptive, contractual, overlying, and 
| 
ead 


to he va id or if no judicial pre ceed ng Is pending then DV administrat ve 
t 


all rights or claims of rights heretofore exercised, and judicially determi 


action, and the hydrology of the Santa Margarita River determined through 
] 


accepted engineering practices, a vield of not less than twenty thousand 








acre-feet per annum after the first filling of the conservation storage space of 
De Luz Reserv reasonably be expected under the permits granted 
by the State of rnia in clauses (b) and (ec) hereof 
Sec. 2 a In the interest of comit between tl United States and the State 
of California and consistent with the historic policy of the United States of America 
of Federal noninterference with State water law, the Secretary of the Navy, or 
other appropriate Federal official shall promptly after final disposition of litiga- 
tion deser ed in section 7 of this Act. comply with the procedure sf r the acquis 


tion of appropriative water rights required under the laws of California prior to the 
construction of De Luz Dam and Reservoir 
b) The Department of the Navy will not be subject to any charges or costs in 


connection with the De Luz Dam or its facilities, except upon completion and 
then shall be charged in reasonable proportion to its use of the facilities under 
regulations agreed upon by the Secretary of the Navy and Secretary of the Interior 

Sic. 3. (a) The operation of the dam and other facilities herein provided shall 


be as agreed to by the Secretary of the Navy and the Secretary of the Interior 
In that operation, 60 per centum of the water impounded by De Luz Dam is 
hereby allotted to the Secretary of the Navy; 40 per centum of the water im- 
pounded by De Luz Dam is hereby allotted to the Fallbrook Publie Utility Dis- 
trict. The Department of the Navy and the Fallbrook Public Utility District 
will participate in the water impounded by De Luz Dam on the basis of equal 
priority and in accordance with the ratio prescribed in the preceding sentence: 
Pro 1, however, That at any time the Secretary of the Navy certifies that he 
1 





e 





does not bave immediate need for any portion of the aforesaid 60 per centum of the 
water, the official agreed upon to administer the dam and facilities is empowered 
to enter into a contract or contracts under the provisions of section 9 (e) of the 


Reclamation Project Act of 1989 (53 Stat. 1187) for the delivery of water subject, 
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however, to the first right of the Secretary of the Navy to demand that water 
without charge and without obligation on the part of the United States of America 
upon thirty days’ notice as set forth in any such contract with the approval of the 
Secretary of the Navy: Provided, further, That all moneys paid in to the United 
States of America under any such contract shall be covered into the general fund 
of the Treasury, and shall not be applied against the indebtedness of the Fall- 
brook Public Utility District to the United States. 

(b) The general repayment obligation of the Fallbrook Publie Utility District 
(which shall include interest on the unamortized balance of construction costs 
of the project allocated to municipal and domestic waters at a rate equal to the 
average rate, which rate shall be certified by the Secretary of the Treasury, on 
the long-term loans of the United States outstanding on the date of this Act) 
to be undertaken pursuant to section 1 of this Act shall be spread in annual 
installments, which need not be equal, over a period of not more than 56 years, 
exclusive of a development period, or as near thereto as is consistent with the 
operation of a formula, mutually agreeable to the parties, under which the pay- 
ments are varied in the light of factors pertinent to the irrigators’ ability to pay. 
The development period shall begin in the year in which water for use by the 
district is first available, as announced by the Secretary, and shall end in the 
year in which the conservation storage space in De Luz Reservoir first fills but 
shall, in no event, exceed 17 years. During the development period water shall 
be delivered to the district under annual water rental notices at rates fixed by 
the Secretary and payable in advance, and any moneys collected in excess of 
operation and maintenance costs shall be credited to repayment of the capital 
costs chargeable to the district and the repayment period fixed herein shall be, 
reduced proportionately. The Secretary may transfer to the district the care 
operation, and maintenance of the facilities constructed by him under conditions 
satisfactory to him and to the district and, with respect to such of the facilities as 
are located within the boundaries of Camp Pendleton, satisfactory also to the 
Secretary of the Navy. 

(c) For the purposes of this Act the basis, measure, and limit of all rights of the 
United States of America to the use of water to which this Act pertains shall be 
the laws of the State of California. 

(d) Nothing in this Act shali be construed as a grant or a relinquishment by 
the United States of America of any of its rights to the use of water, riparian, 
prescriptive, appropriative contractual, overlying, or any of the rights or claims 
of right heretofore exercised by the United States of America in the stream 
system of the Santa Margarita River, or to create any legal obligation to store 
any water in De Luz Reservoir, to the use of which the United States of America 
now has, and has heretofore exercised riparian, prescriptive, appropriative or 
contractual rights to the use of water or to require the division under this Act of 
the rights of the United States in the last-mentioned clause. 

(e) Unless otherwise agreed by the Secretary of the Navy De Luz Dam as 
herein provided shall at all times be operated in a manner which will permit the 
free passage of all of the water to which the United States of America is entitled by 
reason of its riparian, prescriptive contractual rights, or any of the rights hereto- 
fore exercised by the United States of America in the stream system of the Santa 
Margarita River judicially determined to be valid and will not be administered 
or operated in any way which will impair or deplete the quantities of water which 
the United States of America is entitled to receive had that structure not been 
built. 

Sec. 4. After the construction of the De Luz Dam and after the reservoir has 
attained an active content of 44,001 acre-feet, the officer operating the reservoir 
shall deliver water to the Fallbrook Public Utility District,:pursuant to regulations 
agreed upon by the Secretary of the Navy and the Secretary of the Interior, as 
follows: 

(1) not in excess of 1,799 acre-feet in any vear until the reservoir attains 
an active content of 63,090 acre-feet ; 

(2) not in excess of 4,799 acre-feet in any vear after the reservoir attains 
an active content of 63,000 acre-feet and until said reservoir attains an 
active content of 98,000 acre-feet: and 

(3) not in excess of 7,999 acre-feet in any vear after the reservoir attains 
an active content of 98,009 acre-feet and until the conservation storage space 
of the reservoir has been filled. 

Sec. 5. The Secretary of the Army, through the Chief of Engineers, acting in 
accordance with section 7 of the Flood Control Act of 1944 (58 Stat. 887) is 
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authorized to utilize for purposes of flood contre] such portion of the capacity of 
De Luz Reservoir as may be available therefor. ' 
Sec. 6. There are hereby authorized to be appropriated, out of anv money in 
the Treasury of the United States not otherwise appropriated, $24,500,000 the 
current estimated construction cort of the Santa Margarita River project, plus 


or minus such amounts as may be indicated by the engineering cost indicates for 
this type of construction, and, in addition thereto, such sums as may be required 
to operate and maintain the said project 

Sec. 7. There is hereby repealed section 207 of the Department of Justice 


Appropriation Act, 1954 (67 Stat. 376) and section 646 of the Department of 
Defense Appropriation Act of 1954 (67 Stat. 357), both of which provide that: 


None of the fund appropriated by this Act mav be used in the preparation or 
provecution of the pending suit in the United States Distriet Court for the Southern 
Di trict of California, Southern Divicion, by the United States of America against 
Fallbrook Publie Utility District, a publie service corporation of the State of 


California, and others, 

Senator Minirkin. Has this come to the attention of the California 
Senators? 

Senator Kucue.. No; except that I was aware of the fact that it 
was coming today, Mr. Chairman. I have not, however, had an 
opportunity to read it. 

Senator Miiurkin. Are there any questions? 

Senator ANDERSON. I would like to ask, here on the sccond para- 
graph, the very end of it: 

The draft bill does not take into account the question of protecting the military 
security of Camp Pendletor 

And then there is this language, which I wish you would explain to 
me. I don’t get much out of it: 

This is a matter which we believe has to be considered by the Congress outside 
of the context of agreement on a construction authorization. 

Can you explain that to me? 

Mr. Dopp. I will do my best to explain it. 

Senator ANDERSON. What does that mean in terms of the bill? 

Mr. Dopp. As I understand it, these construction authorizations 
take into account certain elements dealing directly with the project. 
In this particular case, there is a military installation involved in which 
security becomes a part. And we are saying to you that we are not 
covering that phase of it in this draft of the legislation, but something 
that will have to be considered. 

Senator ANDERSON. How can you report on a project without tak- 
ing into consideration the security of Camp Pendleton? I don’t follow 
you here. How can you do that? 

Mr. Dopp. Senator, we are calling attention to the fact that in 
normal project construction, reclomation project authorization, we 
do not get into the question of military security. Here we have a 
military installation within the confines of this project, and certain 
security measures apparently are necessary, and we would expect that 
to be taken into account as the committee considers the legislation 
for this project. 

Senator Kucuex. If I understand the Senator’s question and your 
answer, it is that if there were to be raised in this hearing something 
which I understand beretofore has not been raised, to wit, a question 
of security with respect to a military reservation, the Budget Bureau 
would not desire to pass judgment on it, but would rather have that 
issue developed by the representatives of the Navy Department. 

Mr. Dopp. That is my understanding, Senator, exactly. 
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Senator SmatHERS. May I ask the witness a question, Mr. Chair- 
man? 
When you sent over this draft, or while you were making the draft 


up, did you consult with the Navy Department at all as to “what they 
had in mind? 


Mr. Dopp. As to the security measures? 

Senator SMatuers. As to first what they thought about this draft. 

Mr. Dopp. This draft, as I understand it, Senator, was a joint 
product of the interested agencies in this project, which are—this is 

agai my understanding the De spartment of the Interior, the Depart- 
ment of Defense, represented by the Department of the Navy, and the 
Department of Justice. 

Senator SmatHers. Then if the Navy Department had any 
objection to it, did they make any such objection known to you people? 

Mr. Dopp. I am assuming that this re presents the unanimous 
decision of all of the interested parties to this draft legislation. 

Senator Minurkiyn. I would like to ask the witness: Will someone 
submit us whatever the proposition is as far as security is concerned? 

Will that come along in due course, or do we invent that out of our 
own heads, or what will happen? 

Senator SMATHERS. That is right. How do we know what the 
security measure is? 

Mr. Dopp. I rather suspect, Mr. Chairman, that that will be 
developed as you go into the details of the legislation with the rep- 
resentatives of the several agencies. 

Senator MILLIKIN. Here today? 

Mr. Dopp. Yes; as I understand it, they are here today. They will 
testify on those details. 

Senator Mriirkin. Let us carry that forward. 

Mr. Dopp. I am not here to testify as to all of the details, because, 
frankly, I am not thoroughly familiar with them. 

Senator ANDERSON. But you do know whether the Navy took part 
in this; don’t you? 

Mr. Dopp. The Nav y did take part. 

Senator ANDERSON. And it was satisfactory to the Navy? 

Mr. Dopp. That is my understanding, Senator. 

Senator ANDERSON. Well, that isn’t a very good answer. Either 
the Navy was satisfied, or it wasn’t. 

Mr. Dopp. I am sure, sir, that the Navy is represented. I just 
don’t know who is here to represent them. I am sure they are repre- 
seated here today, and I am sure they can answer that question. 

Senator Miiurkin. Will the gentleman identify himself and, if he 
can, answer the question? 

Admiral Nunn (Rear Adm. Ira H. Nunn). Yes, sir. [T am Rear 
Adm. Ira H. Nunn, the Judge Advocate General of the Navy. I can 
answer the question, I think, sir. 

I participated on behalf of the Navy Department in the conferences 
to which the witness referred. The Navy Department supports that 
draft that he has. 

Senator Minurkin. And will the Navy Department or someone 
provide this committee with whatever additional material is necessary 
to take care of the security angle? 

Admiral Nunn. Yes, sir; we will. We feel at the present time that 
there is no overweening question of security that we need to consider. 
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Senator Miiurkin. That is, it is not necessary in reaching a decision 
on the matter before us? 

Admiral Nunn. Yes, sit 

Senator Miuurkin. Thank you. 

Senator Smatuers. Is the admiral going to testify here in a 
minute? Is that the intention? 

Senator Kucuret. No; my witnesses, Senator, will be confined to 
those who will testify substantially on the bills which Senator Know- 
land and I have introduced, and the House bill introduced by Repre- 
sentative Utt. 

Senator MILLikin. Senator Smathers, Admiral Nunn is on the list 
of witnesses, and so later on he will be called upon to testify. 

Senator Kucuet. Thank you very much, Mr. Dodd. 

Senator Mriurkin. If this draft comes as a surprise to anyone, we 
can have copies of this run off fast to supply them. 

Senator ANDERSON. Mr. Chairman, could I just suggest, since we 
have a stenographic staff in the adjoining rooms, that they run off 
copies of the bill for the benefit of the committee and the press. 

Senator Mriuikin. That is just what I am talking about. 

Hlave them make enough for the committee and the press. 

Senator Kucuet. Now, Mr. Chairman, I would like to call the 
assistant State engineer of California, Mr. Max Bookman 

Senator MiLiikin. Senator Kuchel, I don’t know when this is 
coming up, but I wish someone would give us a little map talk here 
and tell us something about the layout. I don’t care who it is. It 
would help us if we knew what we were talking about. 

Senator Kucnen. Elmer, do you want to put that map up that you 
had this morning? 

Senator Miiurkin. While Mr. Nelson is getting this ready, I would 
like to ask: Are there any claims left in this case of any superior water 
right of the United States to any of these waters? 

Senator Kucnen. So far as the bill before us is concerned, Mr. 
Chairman, it, of course, provides only for the authority to construct 
a dam from which the subsequently impounded waters would be allo- 
cated to the Fallbi Jk Utility District and to the Marine Corps 
establishment there. It passes no judgment on any contention which 
an agency of the Government downtown would make with respect to 
water, except that it will provide that such rights as the United States 
has, it would continue. It is confined, however, to the construction of 
a dam, as distinguished from any claims which might be made. 

Senator Mriurkin. There is no assertion of a particular type of 
claim by the Federal Government. 

Senator Kucuer. That is right. 

Senator Warkins. I call attention to the language on page 4, line 18. 

Senator Kucueni. Yes. Is that of the Senate bill? 

Senator Warkins. Yes. 

Provided further, That this authority shall not become effective until the office 
or aceney of the State of California authorized by law to issue permits for the 
appropriation of water shall have cranted permits to the United States and to 
Fallbrook Publie Utility District to aopropriate not less than twenty thousand 
acre-feet per annum of waters of Santa Marcarita River and De Luz Reservoir 
in the percentages estab lished by this Act ** *, 

That is a recognition, is it not, of the right of the State of California 
to issue permits, and an acknowledgment of the State’s position in 
the matter? 





— 
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Senator Kucuexu. That is right. 

Senator Warkins. We had this same matter up once before, I 
believe, vefore the Judiciary Committee, in which there had been an 
assertion of a paramount right of the United States to the water by 
reason of its sovereignty. That is all behind us, so far as this bill is 
concerned. 

Senator Kucuen. Yes. There is nothing in this bill, Senator, which 
would add any color at all to any cleim of overriding or paramount 
right on the Federal Government as respects California water. 

Senator KNOwWLAND. | might say, Mr. Chairman, if I might inter- 
ject at this point: At the hearings to whic h you refer, which were 
held under the chairmanship of Senator McCarran, as | recall at the 
time 

Senator Warktins. I presided at the hearing. 

Senator KNowLanp. I| think there were two sets of hearings. But 
in any event, the Navy Department at that time, as I recall, of the 
Department of Justice, finally said that they were not asserting any 
right that the prior owner didn’t have. In other words, they were 
putting themselves into the position of a prior owner, and they weren't 
claiming by reason of sovereignty that they could push aside the laws 
of the State of California. There had been some indication that an 
earlier contention of the Government had been that they were going 
in there as a sovereign, and they need not follow the laws of the State 
of California. 

Senator Miuurkin. That was the purpose of my question. That 
is not in this case. That is not in the matter as it is before us at the 
present time. 

Senator KNowLanb. That is my understanding. 

Senator Mriurkin. In other words, as far as we can see, under the 
hearing so far, whatever rights you have there will rest under the 
right of the State of California, 

All right, Mr. Nelson. 

Senator KucHeL. Mr. Nelson, will you indicate San Diego County 
and the Pacific Ocean, and show the area within which Camp Pendle- 
ton is located, the point at which the Deluze Dam would be con- 
structed, where Fallbrook is located, and where the Santa Margarita 
River and its tributaries are? 

Mr. Netson. This is a map that I prepared, Senator, on the Forest 
Service base map. I started in from seratch. 1 didn’t have any 
large map of the area. 

This red line limits the drainage basin of the Santa Margarita River, 
checked by me as to some details from a map in the report of the 
Corps of Engineers. ‘The blue line area down here and against the 
ocean is the Rancho Santa Margarita, which is the same as Camp 
Pendleton, plus the naval ammunition depot. At the eastern edge 
is the unincorporated town of Fallbrook, which lies in an eight or nine 
thousand acre area to the east of Santa Margarita Rancho, within 
a public utility district organized under the laws of California. 

Senator ANpERSON. Do | understand it is outside the watershed? 

Mr. Neuson. Yes, part, as you see, on the east and west is outside 
the watershed. 

Senator ANDERSON, | referred primarily to Fallbrook. 

Mr. Newtson. Yes, Fallbrook is outside. 

Senater ANpERSON. Then it would have no riparian rights, either? 
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Mr. Netson. The Fallbrook Publie Utility District, so far as | 
know, has none. I have never seen a claim of it. 

And in here—I don’t know whether you can see it or not is the 
approximate location of the De Luz Dam, which is on the Santa 
Margarita River, just below the junction of the De Luz Creek with 
the Santa Margarita River. The drainage area above the dam site 
is about 705 square miles. Since 1925 now the United States Geologi- 
cal Survey has made continuous flow measurements at a place called 
Ysidora, near the mouth of the river, in Camp Pendleton, and just 
above the Camp Pendleton area, at a place called Near Fallbrook, 
and also upstream at other points. 

Senator Mititikin. Where does that water originate? 

Mr. Netson. In the drainage basin, where mountain peaks reach 
5.000 feet in elevation. The drainage basin hes in the coastal ranges 
of California. There is no snow. The runoff results from rain and 
eround water discharge 

Senator Mituikix. When do you get the principal runoff? 

Mr. Netson. In the winter months, when it rains. Most of the 
streams are ephemeral, and the main stream is a discontinuous 


stream which goes underground and comes up again and rises in 
sandy areas. Downstream nearest the ocean is the lower Santa 
Margarita flood plain, which is a quite valuable aquifer and regulator 
of the flow. I assume that the State engineer’s office and Mr. Book- 


man, the assistant State engineer, will tell us about some of those 
features. 

Senator Kucnet. Mr. Bookman represents the State engineer of 
California, in the absence of the State engineer, Mr. A. D. Edmonston. 


Will you proceed, Mr. Bookman? 


STATEMENT OF MAX BOOKMAN, ASSISTANT CHIEF ENGINEER, 
STATE DIVISION OF WATER RESOURCES, STATE OF CALIFORNIA 


Mr. Bookman. Thank you. 

My name is Max Bookman. I am employed by the State of Cali- 
fornia as principal hydraulic engineer in charge of the southern area. 

The investigation which I am going to speak about has been carried 
out under my direction. 

[ want to make it clear, first, that our office appreciates the invita- 
tion of our Senators to appear before you, to give you the results of 
our studies, which have only recently been completed in the field. 
We are not here as proponents of any bill or in support of any of the 
parties concerned, but merely to offer to you our knowledge that we 
have gained in our engineering studies in this basin. 

Mr. Edmonston sends his regrets that he cannot himself be present 
here today, but he has asked that [ present to you a statement by 
him into the record. And I would like to put that into the record at 
this time and then go on from there. 

Senator MiLirkin. Senator Kuchel, is there any question about 
California officially favoring this project? 

Senator Kucnen. The legislature of the State has memorialized 
the Congress, I am quite sure, on several occasions in favor of the 
building of a dam. I speak from memory on that. 

Am I right on that? 

' Mr. Swine. I think you are right. 
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Senator Mi_uikin. Do you have a State water board? 

Mr. Bookman. Yes, sir. 

Senator MILuikin. Is the State water board in favor of the project, 
or does it pass on such matters? 

Senator Kucne.. The State engineer has the responsibility, under 
State law, to grant licenses of those seeking to appropriate water. 
I cannot say whether the State water resources board has taken a 
position on the bill before us, Senator. 

Senator MILLIKIN. Is there any State Agency in California that 
is authorized to express opinions on such matters, that has expressed 
an opinion or has failed to express an opinion? 

Senator Kucne.. Except for the legislature, Mr. Chairman, I do 
not know that any other State group is authorized to pass judgment, 
at least specifically, on matters of this kind. 

And, as I say, I am quite sure that the legislature has memorialized 
the Congress. I will ascertain that, Mr. Chairman. 

Senator MILLIKIN. | think it would be an interesting point, and if 
you have some agancy out there that is charged with the responsibility 
of having opinions on matters of this kind, it would be well to have 
their opinion. 

Senator AnpERSON. Didn’t that board come into the Colorado 
River study? 

Mr. Bookman. That was a special board created for the purpose 
of the compact, Senator. The State water project authority and the 
State water resources board, so far as | recall, have not been created 
to pass judgment on Federal legislation. 

Senator ANDERSON. But you say you are not expressing opinions 
on the bills. The statement surely does give an expression, doesn’t 
it, with reference to this bill? 

Mr. Bookman. Yes, sir. 

Senator ANpERsoN. And subsequently, you could give us a state- 
ment with reference to the bill submitted by the Bureau of the Budget, 
this new draft bill, couldn’t you? 

Mr. Booxman. If requested, we would give you our opinion on it. 

Senator Anprerson. I think we would request that. We would 
like to know what California thinks of it. 

Mr. Bookman. We do have an opinion of the engineering’s f>asi- 
bility of the project here, and that is what I intend to present to you 
at this time. 

Senator MiILuikin. We would like to hear from the Senators on the 
budget for the proposed bill. 

Mr. Bookman. I have a few statements here that I would like to 
hand out at this time. Some of the members of your committee 
might want to have it. [Reading:] 


STATEMENT OF A, D. EpMONSTON, STATE ENGINEER, STATE OF CALIFORNIA, TO 
THE SUBCOMMITTEE OF THE SENATE COMMITTEE ON INTERIOR AND INSULAR 
Arrarrs AT A HEARING ON S. 2521, Marcu 12, 1954 


The State of California, through the division of water resources, is currently 
engaged in an investigation of the water resources of the Santa Margarita River 
watershed, for the benefit of all landowners and water users in the area. This 
investigation is of concern not only to local interests, but to the entire State, and 
the division of water resources is concerned in future development of the Santa 
Margarita River watershed as representative of all these interests in furtherance 
of the public welfare. 


47256—54——-4 
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This investigation was authorized by the California State Legislature in its 
Budget Act of 1952, chapter 3, statutes of 1952, and the sum of $150,000 was 
apprepriated to the division of water resources for this purpose Fieldwork 
started in July 1952, and has been carried out from temporary headquarters in 
the town of Murrieta located within the Santa Margarita River watershed. 


Although a report on this investigation is not scheduled for completion until the 
summer of 1955, field surveys are essentially completed and sufficient preliminary 
studi have been made so that tentative conclusions regarding the water supply 


situation in the watershed can be made at this time 
Che primary objectives of the investi ration are as follows: 
1. Evaluation of the water supply of the Santa Margarita River and its tribu- 


2. Determination of the extent of present developments and water requirements 
therefor 
3. Estimation of the probable extent of ultimate developments and water re 
qiurements thereior 
1. Investigation of methods of further conservation of local water resources 
valuation of the need for imported water, and the development of plans for 





arita River watershed, encompassing an area of s me 740 square 
miles, has en average annual undepleted natural runoff at its mouth of 36,000 acre- 


feet of which 25.000 acre-feet per vear is presently vasting to the ocean. Tvpical 
of other streams in southern California, runoff in the Santa Margarita River is 
extremely erretic in nature During the 15-year period from 1936-37 to 1950-51 
the mean daily discharge to the ocean varied from 30,700 acre-feet on March 3 
1938, to zero from March 1949 through the year 1951. tunoff varies over wide 
limits during a given vear with most of the flow oce ‘ring during the winter months 


and with little or no flow et the mouth of the river during the summer months 
For example, during the seasonal year of 1937-88 when 122,000 acre-feet dis 
charged to the ocean, 106,400 acre-feet of this occurred in the month of March 
and 75,000 acre-feet occurred in 4 consecutive davs of that month. Cvelie and 
seasonal storage is required in order to make this erratic waste available for 
beneficial use 

Senator Minurkin. Are there any dams on the stream? 

Mr. Bookman. There was one constructed, only in operation 
recently, namely, the Vail Dam and Reservoir, built by private 
interests. 

Senator MiLuikin. What is its capacity? 

Mr. Booxmay. Fifty thousand acre-feet. 

Senator Min kin. And why was it built? 

Mr. Bookman. It was built for purposes of making available water 
supply for irrigation on the Vail Co. lands. 

Senator Minurkin. Is that the tract that was pointed out awhile 
ago? 

Mr. Bookman. Yes. 

Senator Mintuirkin. Where are the Vail lands? 

Mr. Bookman. They are shown in yellow on this map which I have 
here. 

This map, prepared by our office in connection with this investiga- 
tion, shows the Santa Margarita River watershed by this black line, 
and we have colored on here the river itself and the principal entities 
within the river. The yellow is the Vail Co. lands. 

This is Murietta Creek. This is Temecula Creek. This is the 
Vail Dam, which we are talking about, which exists today. These 
are Camp Pendleton lands, shown in light greer, and in dark green is 
the Naval Ammunition Depot, and the pink is the Fallbrook lands. 

These are United States Forest Service lands, and the Coahuila 
Indian Reservation. 

Senator Kucnen.. Mr. Chairman, may that map be made a part of 
the record. 
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Senator Miutuikin. Yes. We will make that part of the record. 

Senator Watkins. A question on the water supply. I note the 
dam you mentioned has a capacity of 50,000 acre-feet. Is that a prior 
right to the rights expected to be relied upon to supply this present 
project? 

Mr. Bookman. That has been built by filing an application with the 
State of California for the storage of water at that site under appro- 
priation of water. It is later in right to the riparian rights of the 
Navy. It will be prior in right to the construction of a dam by the 
Navy. And we have taken into account the water which is stored 
there, the depletion in the stream in computing the yield which will 
be available to the proposed De Luz site. 

Senator Watkins. How do you estimate the riparian right to the 
Navy? 

Mr. Booxman. The riparian rights to the Navy have to be deter- 
mined by the court. 

Senator Warktns. In other words, you don’t know how much those 
rights amount to at the present time? 

Mr. Bookman. No, but we know how much water supply we have 
and how much is available at the site, the De Luz site. 

Senator Warkins. That is what 1 wanted to get at. Over and 
above the right acquired by the prior dam. 

Mr. Booxman. Over and above the rights of the prior dam and the 
rights of the farmers in Temecula and Murrieta Valleys. 

Senator Warkrns. Is there any return flow in this computation? 

Mr. Bookman. Yes, sir. 

Senator Watkins. How much? 

Mr. Bookman. The return flow from irrigation in this area is about 
40 percent of the water applied. 

Senator Warxkrns. Forty percent of the water applied? 

Mr. Bookman. Yes, sir. 

Senator Watkins. Is it good quality? 

Mr. Bookman. Very good quality. 

Senator Watkins. Well, now, when you get a variation from 
122,000 acre-feet to zero, how do you propose at the reservoir to 
handle the use of that water? 

Mr. Bookman. It will have to be regulated so that it stores for the 
wet years to carry over into the dry cycles. 

Senator Watkins. You won’t be able to build one big enough to 
catch the 122,000; would you? 

Mr. Bookman. No. The dam being proposed, and on which we 
are in agreement with the Corps of Engineers and the Bureau of 
Reclamation, as I will point out later, will spill at some times during 
those extremely wet years. But the size selected is the maximum 
economic size which should be built. It isn’t economical to build it 
to stop every drop of water from going into the ocean. 

Senator Warkins. I see. I wanted to get that clear. 

Senator Miturkin. Has it been stated here earlier that the Navy’s 
right to water would rest on the right possessed by the transfer to 
the Navy? Has that been stated? Is there any question about that? 

Well, whoever was in possession of that tract of land before the 
Navy got it—his rights are known in California; are they not? 

Mr. Bookman. Yes. You are referring to the original suit, before 
the Santa Margarita became Camp Pendleton, between the Vail Co. 
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and the Rancho Santa Margarita, which determined the proportion 
between the two parties? The amount of water was stipulated to 
between these two parties, as to how much each was entitled to, and 
at that time it was stipulated that the Vail interests would be entitled 
to one third of the flow and the Rancho Santa Margarita would be 
entitled to two-thirds of the flow. 

Senator Mruuikin. The Navy became the inheritor of what? 

Mr. Bookman. Became the heir to what rights the Santa Margarita 
Rancho obtained under that lawsuit. 

Senator Warkins. That was stipulated and a decree entered into 
finally? 

Mr. Bookman. Yes; and it also has been recently stipulated again 
between the Vail Ranch and the Navy. 

Senator Kucue.. I might say, Mr. Chairman, that in addition to 
Mr. Bookman, we do have one of the members of the legal staff of 
the State water resources board here. 

Mr. Bookman. May I proceed with this statement? [Reading:] 

Development of the upper Santa Margarita River watershed has been retarded 
by lack of adequate water supply, and Jarge quantities of water are needed to 
supply the potentially irrigable lands in that area, Our studies indicate that only 
a minor portion of this potential can be supplied from water within the water- 
shed. Thus future needs must be met by substantial amounts of imported water. 

Senator Mitiikin. Where does the imported water come from? 

Mr. Bookman, The imported water comes from the Colorado River, 
at the present time, through the Colorado Water District. Further 
studies are being made before the State water resources board of the 
development of a California water plan and a project, namely, the 
eather River project, to bring water from Northern California when 
Colorado River water is used up. 

Senator Mitiikin. That would be the present project? 

Mr. Bookman. The present project is the Colorado River aque- 
duct, which makes water available to this area. The aqueduct runs 
right through the Santa Margarita watershed. 

Senator Watkins. Is any of that water used for irrigation? 

Mr. Bookman. Yes, it is. Part of the water is now being used for 
irrigation, although it is mainly brought in for domestic and industrial 
use. [Reading:] 


‘I he most economic and feasible project on the river to regulate substantially 
all of the waters now wasting to the ocean is a dam and reservoir at the De Luz 
site in the lower reaches of the Santa Margarita River 12 miles upstream from the 
mouth 


Such reservoir for flood control and water conservation purposes of gross 
capacity of 211,000 acre-feet (174,000 acre-feet net water conservation, 23,000 
acre-feet flood control, and 14,000 acre-feet sediment), would provide an average 


annual vield of 20,000 acre-feet, after taking into consideration water used from 
the Vail Reservoir and all other existing upstream diversions both surface and 
underground. With such construction and operation of a dam at the De Luz 


site, the average annual safe vield of ground water storage downstream from the 
De Luz site would be about 2,100 acre-feet per year. Thus, the total supply 
available for beneficial use from both ground water and surface storage in the 
coastal area would be about 22,100 acre-feet per year. Construction of a dam 
and reservoir at the De Luz site to vield 20,000 acre-feet per year would essen- 
tially effect complete conservation of the waters of the river now wasting to the 
ocean. The waste that would occur would be very infrequent and it is not con- 
sidered economically feasible to effect its capture 

We have found that further surface storage developments upstream from the 
proposed De Luz Reservoir are not economically feasible, and that full practical 
utilization is presently undeveloped ground water storage capacity upstream. 
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However, because of lack of adequate replenishment in some areas and the 
difficulties experienced in obtaining wells of sufficient yield to support irrigation 
developments in other areas, it is considered unlikely that these basins will be 
extensively developed. It follows that little expansion of upstream irrigated areas 
can occur with use of local water sources. Therefore, the yield of the proposed 
De Luz Reservoir will not be materially affected by future upstream development. 

It is therefore concludec. that the construction of a dam and reservoir as has been 
des:ribed, at te De Luz site, to provide a safe yield of 20,000 acre-feet per annum 
is a desirable development from a basinwide standpoint and in the public interest. 

Senator MILuikin. I wanted to get it clear again: Just where does 
the Colorado River come into this project? W hat will this project do 
so far as use of the Colorado River is concerned? 

Mr. Bookman. The Colorado River water is only a supplemental 
supply. Our studies of the water requirements in southern California 
indicate that there will be, as stated by Mr. Edmonston, a substantial 
increase in amount of imported water over and above Colorado River 
water. It therefore behooves the State of California and the people 
of the State of California to conserve all of the local water resources 
up to the economic feasibility, because importation of Colorado River 
water is still more expensive, and Feather River water or other sup- 
plies from northern California will still be more expensive. 

So to the people of the area and the State of California, it behooves 
us to develop the local water resources up to the economic limit, 

Senator Minuikin. And this project is intended to do that? 

Mr. Bookman. Yes, sir. 

Senator Miuuikin. And this project is feasible without importation 
of Colorado River water? 

Mr. Bookman. Yes, sir. 

This project is only for development of local water resources. 

Senator Minturkin. That is what I mean. 

Senator Watkins. The use of Colorado River water in that area 
would naturally increase the return flow, if any of it is used for 
irrigation? 

Mr. Bookman. Yes, sir. As more imported supplies are made 
available to the area in the future, for instance, as we find we cannot 
develop anything economnicaily in the Murrieta Valley in the upstream 
area above De Luz, so that they will have to depend, to meet their 
supplies, on imported supplies, the returned waters from those im- 
ported supplies wiil firm up and increase the yield of the proposed 
dam, which so far is not taken into account in our estimates of 20,000 
acre-feet. 

Senator Warkins. In other words, there is no part of that return 
flow that may come from the use of imported waters, including the 
Colorado, in your estimate of w ater that will be available for storage 
in this da: n, at the present time? 

Mr. Bookman. That is right. At the present time, our estimates 
are based only on the local water resources. But the imported waters 
will be to the better side. 

Senator Watkins. Will any development upstream, based on some 
application or otherwise, cut down the source of supply if that develop- 
ment should take place? 

Mr. Bookman. No, sir. That is not possible to do. And if the 
committee so desires, I can briefly go over the entire watershed at the 
map and tell you the reasons why. 








26 WATER USE, SANTA MARGARITA RIVER, CALIF. 


Mr. Edmonston states in here that further developments upstream 
are not economically feasible. 

Senator Warkins. Has this water project been investigated by the 
Army engineers? 

Mr. Bookman. Yes, sir. 

Senator Kucne.. Yes, Senator; earlier the Corps of Engineers was 
represented, and so testified. 

Senator Warkins. How about the Bureau of Reclamation? 

Mr. Bookman. The Bureau of Reclamation has reviewed these 
reports. Their field investigations, as I understand—I have seen 
their report concern the irrigation needs in the area; whereas the 
Corps of Engineers report concerned the main structure and the dam 
for multiple-purpose use. 

Senator Warkrins. The bill is based largely on the studies made 
by the Water Department of California and the Army engineers? 

Mr. Bookman. As far as I know, this information which I am 
reporting to you now has not been made available to anyone except 
your committee. Our investigation is just being completed at this 
time. But our figures and our results, as I have stated, confirm the 
findings of the Corps of Engineers, which are in agreement with the 
Bureau of Reclamation. 

Senator Warkins. Of course, the committee would be very much 
concerned about the water supply and whether or not it is going to 
be there to the extent that you have estimated. 

Mr. Bookman. That, sir, I can explain at the map, if the chairman 
so aesires., 

Senator Miiurkin. I think we are very much interested in the 
water supply, and anything you think should be said, that hasn’t 
been said —this is the time to Say it. 

Mr. Bookman. Yes. I can elaborate on Mr. Edmondston’s state- 
ment before the map and explain to your committee the reasons for 
the statements made in this, as briefly as I can. I can’t go into too 
much detaill. 

Senator Miiurkin. Go ahead. 

Mr. Bookman. I would like to come up before the map. 

Senator MILLIKIN. Yes. 

Mr. Bookman. As your committee has stated, one of the important 
things to find out is what is the water supply situation in the Santa 
Margarita River watershed, and will that water supply, which is 
being proposed be conserved here, be available so that the Federal 
investment will be worth while. I would like to go over with you, te 
give you as good a picture as I can in this brief time, the water supply 
situation within the Santa Margarita River. And I believe when I 
get through, if you have any questions, I would be glad to elaborate. 

Senator Warktins. Before that, I wonder if you can tell us whether 
the suit brought some time ago by the United States on the waters 
of this stream has been disposed of, or is still pending? 

Mr. Bookman. There has been a hearing between three of the 
parties, the plaintiff, the United States, and the Santa Margarita 
Mutual Water Co., and the State of California, and a judgment 
has been rendered in Superior Court on that portion of the case between 
those parties and is now up for appeal, and the hearings have not vet 
been held on the appeal. 

Senator Warkrins. The waters then are still in court? 
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They haven't finally been adjudicated, as a result of the bringing 
of this suit? 

Mr. Bookman. That is right. 

Senator Watkins. I know that came before the subcommittee of 
the Judiciary Committee, with respect to a bill granting the United 
States permission, or directing that it be made a party of any suit 
affecting the jurisdiction of water rights within the state in which it 
was interested. 

Mr. Bookman. That is right. That hearing is still pending. 
The hearing of the Fallbrook Public Utility District, as a defendant, 
has not yet been heard in the superior court. 

Senator Warkins. Could that judgment, either way, affect the 
water supply that would be available for this dam? 

Mr. Bookman. As an engineer, | feel that it doesn’t. The fact is 
that I see no need for the whole lawsuit. Because physically, we find 
the water here. We know the need is here. We see no reason why all 
the argument in court. That is my personal opinion. 

Senator Warkins. Well, I don’t know exactly what the issues in 
the case are, but suppose the court would finally award the water 
rights to somebody farther upstream for consumptive use. In that 
event, you might be cut down on the supply you are talking about that 
would be available for this dam. 

Mr. Bookman. It isn’t possible to do that, sir. Because the rights 
concerned here, as I will explain—the occurrence of the water makes 
it impractical for such rights to be established upstream, which would 
further impair or endanger, the rights of the United States or Fall- 
brook or any of the other people. 

Senator Mituikrxn. No matter how that decision comes out finally, 
will the water supply to these works be available? 

Mr. Bookman. No, sir, the water supply to this is figured on the 
historical occurrence of the water, corrected, of course, for construe- 
tion of the Vail Reservoir depletion, and no matter what the court 
says as to the rights the water will still be there. 

Senator Miuurkin. The court decision goes to the question of who 
owns the water? 

Mr. Bookman. That is the question before the court, to clear title 
to the water. 

Senator Miiiikin. But no matter who wins, the same water will be 
com ng down there and will be available to service the facilities, 

Mr. Bookman. Yes, sir. 

The Santa Marga’'ta River enters the ocean here about 50 miles 
northwest of the city of San Diego, and, as mentioned by Mr. Nelson, 
this watershed encompasses an area of about 740 square miles. It has 
two main tributaries. This is called the Temecula River, and this is 
called the Murrieta Creek, and this is the Santa Margarita River, 
with a main tributary called the De Luz Creek, and the proposed dam 
is just immediately below the junction of De Luz Creek and the Santa 
Margarita River, 

This map shows something eise, and I believe, for the first time on 
any map prepared as a result of our field investigations. There are 
two colors, you will note, on the stream system. Blue shows where 
there is a perennial flow of water. In other words, there is rising water, 
and there is water in the stream throughout the year, even in the dry 
years; whereas the orange shows that the flow is intermittent. Only 


ee 
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during flood times does the water run off of these mountainous areas 
and flow down these orange lines. 

Starting up on the Temecula Creek, you will notice here—part 
of our investigation, by the way, used all the information developed 
by the Corps of Engineers, the Bureau of Reclamation, but further, 
by actually measuring the amount of flow rising at these various 
places and the diversions being made upstream, because we were 
interested in knowing about the possible depletions, future depletions 
of water, we studied the geology of the ground-water basins through- 
out the area, so that that, too, could be used in determining the 
possible future depletions in the area 

Temecula Creek in the summer of 1951-52, which, by the way, 
was | wet year following a series of 7 dry vears, the flow at this point 
is 0.3 cubic feet per second. The summer flow downstream is about 
seven-tenths of a cubie foot per sec mad. 

Now, these small flows—vyou can realize the small size of them from 
the figures—have all been utilized in the past, end for many years 
prior to even the Water Commission Act of 1919, to irrigate lands 
adjacent to the stream bed, by surface diversions. Those summer 
flows are entirely used up, at the present time, put to beneficial use. 

And further depletion by surface diversion is impossible there, 
because they are utilizing all of the summer flow, when you have to 
irrigate during the summer months, without storage. 

Then we come down to the present Vail Reservoir. The Vail 
Reservoir as mentioned is of 50,000 acre-foot capacity, and the mean 
annual inion is about 11,700 acre-feet at this point. That is over 
an average period of wet and dry years. And I will explain that a 
little hustled to show the variation of the flows in this basin. 

Senator Warkins. When do you get the water to fill that? 

Mr. Bookman. During the wet years, sir. There is a carryover of 
about 9 to 1. In other words, you have to carry over at least 9 to 10 
vears of a drought period from a wet period, in order to regulate the 
mean annual inflow of 11,600 acre-feet. The safe yield of that 
reservoir, deducting evaporation losses, is about 7,000 acre-feet per 
year. 

Senator Warkins. What is the silt problem there? 

Mr. Bookman. The silt problem is not serious. There has been 
an allowance of a silt capacity in that reservoir. 

It was built by the Vail Co. at a cost of $1 million by private 
interests, in order to irrigate these Vail lands whic th are shown in 
yellow, a former rancho. 

Senator ANDERSON. How long have they been irrigating that yellow 
portion? 

Mr. Bookman. The yellow portion, sir, is not entirely irrigated 
lands. ‘Those are the lands owned by the Vail Co. 

The actual lands being irrigated in their use is about 2,800 acre-feet 
a year, prior to the time that the dam was built, and it has been under 
irrigation for many years. 

I don’t recall the first time of irrigation, or whether we have found 
that date. 

I am told it was prior to 1920. 

Senator ANDERSON. How many acres do they irrigate? 

Mr. Booxman. There is about 4,000. 

Senator ANDERSON. And they do it with 2,800 acre-feet? 
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Mr. Bookman. A thousand acre-feet. I am sorry. 

Senator ANDERSON. I was going to say they must not be doing 
much irrigating. 

Mr. Bookman. If you will pardon me for relying on my assistant, 
who has been in charge of the fieldwork—I may not have all the 
figures at band. 

By the way, this table below indicates what that irrigated area is. 

We have divided the basin into units, in order to study it here. 
This hydrographic unit shown up in through here, above the Temecula 
Gorge, has an irrigated area of 2,380 acres, where the irrigable lands, 
if water was available, would be about 82,000 acres of good soil. 

But there isn’t enough water available for such use. And, as I 
pointed out, no further water can be made available by surface diver- 
sion at this point, on account of the low flows being entirely put to 
use at the present time. 

Senator Warkins. Do the interests in that now use all of the water 
that is available to them? 

Mr. Bookman. Yes. 

Senator Warkrins. That has been put to beneficial use? 

Mr. Bookman. Yes. 

Senator Warkins. There can’t be any expansion of their develop- 
ment there without bringing in new water? 

Mr. Bookman. That is right, and their expansion is also stipulated 
with the United States Government. 

Now, under the old case and now again under the new case, they 
have agreed to limit themselves to that use included in the prior 
stipulation. 

Senator Kucuen. The original stipulation, so that the record is 
clear, on the use of water, was entered into prior to any lawsuit filed 
by the Government. Is that correct? 

Mr. Bookman. Yes, sir. 

Senator Warkins. What is the duty of water in that area? 

Mr. Booxman. Close to 2 acre-feet per year. 

Senator Warkins. Is that all? 

Mr. Bookman. Yes. 

Senator Warkins. I do not see what kind of crops you can grow 
with 2 acre-feet per year. 

Mr. Bookman. They grow quite a variety. In recent times they 
have put in some truck crops. There is quite a bit of cattle. The 
Vail Co: runs mostly cattle and irrigated pasture on that type of land. 
You see, on the Vail lands themselves they do have rising water and 
a perennial flow within their lands, which allows them to put the water 
to use close to the river itself, by gravity. Most of it is done by grav- 
ity. 

Senator Warkins. I understand that. But is that not a very high 
duty? You do not ordinarily grow crops on 2 acre-feet per year. 

Mr. Bookman. No. Some of the crops, like alfalfa, may require 
about 5. 

Senator Watkins. Well, now, in the Fallbrook Irrigation District, 
or utility district, what would be the duty water there? How much 


would they need for their successful operation of farm crops there? 
' Mr. Bookman. | would like to ask Mr. Illingworth those figures, 


if you don’t mind. 


; 
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Mr. Illingworth, will you tell us what the uses are that we have 
used in the Fallbrook area? 

Senator Warkrns. How many acre-feet of water per acre? 

Mr. Intinaworrn (L. R. Illingworth senior hydraulic engineer, 
California Division of Water Resources). We used an overall value. 
There are two figures we have here. One is the present use, which 
is simply what thev have measured, and we have not made any 
extensive study of the rate or dutv, but simply how much they took 
out of the groundwater basin or from the surface reservoir, and on 
how many acres they applied it. But we did make an approximation 
of the total ultimate water requirement, and in that we used an over- 
all average of 1.38 acre-feet, or 1.38 feet of water, in addition to the 
rainfall; that is, consumptive use of applied water was 1.38 feet. 

Representative Urr. Mr. Chairman, may I say for the record that 
I have farmed in that general area all my life, and in citrus and in 
avocados 2 acre-feet is plenty. 

Senator ANDERSON. But that is not what he is talking about. 

Representative Urr. Yes, he is. It is citrus and avocados. 

Senator ANpErRsON. Above there, though, he said that the dam 
cost a million dollars and it would irrigate a thousand acres of land. 
That is a thousand dollars an acre for, he says, pasture. 

Mr. Bookman. No, it is presently irrigating about a thousand 
acres of land. But now that the dam is filled that is just being built, 
the Vail Co. will be able to increase their use. And that increased 
use is taken into account in our studies at the De Luz Dam site. 

In other words, further depletion of the Vail Reservoir is taken into 
account, as it will be when it is full. 

Senator ANDERSON. Did we not understand that they were pre- 
vented by some injunction from using more than a thousand acre-feet, 
more than 2,800 acre-feet, or something like that? 

Mr. Bookman. No, sir, I didn’t say that. 

Senator ANDERSON. What did you sav? 

Mr. Bookman. I said that by stipulation they have divided the 
waters of the river up to one-third for the Vail Co. and two-thirds for 
the United States now. 

Senator ANperson. All right. How much did you say the outflow 
was from there? Eight thousand feet? 

Mr. Bookman. The outflow at the river mouth? 

Senator ANDERSON. No, up at the dam. 

Mr. Bookman. Up at the dam? 

Senator ANDERSON. That is right. 

Mr. Bookman. The total inflow at that point is 11,600 acre-feet. 
They have divided the water on the entire stream system, and the total 
flow at the mouth under natural conditions was 37,000 acre-feet per 
vear. 

Senator ANDERSON. Of which you say 25,000 is now wasted. 

Mr. Bookman. Yes, sir. 

Senator Warkins. This upper dam, is that a dry dam? Is there 
any spill at all? 

Mr. Booxman. It will spill. It hasn’t filled vet, sir. It was only 
completed in 1949, and it is filling at the present time. But it will 
spill according to historic runoff. 

Senator Warkins. How much time will it take under the average 
flow to fill? 
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Mr. Bookman. Depending on the weather, it is hard to predict, but 
on the average it may take 6 years to fill. 

Senator Warkins. And you can carry it over for 9 years? 

Mr. Bookman. Then you can carry it over. 

Senator WarkINs. I am not too much interested in that up there 
unless it does affect this in some way and throw some light on the 
operation of the irrigated land in the lower ares 

Mr. Booxman. That is correct, sir. I was trying to give you the 
picture as to why it cannot affect the downstream area. 

Now, I had got down as far as the Vail Reservoir. And we also 
mentioned the stipulated agreement which controls any increase of 
water on the Vail property alone. So that means that there can be 
no substantial increase up on Temecula Creek. 

Now, in the Murrieta Creek area you will not'ce that there is a 
mean annual flow of about 8,600 acre-feet. That is the mean annual. 
It is erratic, as mentioned before. We have several possible methods 
of conservation of that, by appropriation, building of dams in the 
Murrieta Valley, and of the water sites we studied there was a tribu- 
tarv here of that creek, and another on Warren Creek and ‘Tuplota 
Creek, and they were all found to be not economically sound. The 
cost of water and the amount we could conserve at those points was 
bevond what it would be justified to spend. So, therefore, further 
appropriation of water by conservation in the Murrieta Valley was 
found to be uneconomic. 

Then we considered the ground-water possibilities. There is some 
irrigated land in the Murrieta Valley by wells, and we determined the 
alluvial fill and the storage capacity. But in considering the replenish- 
ment rate by which such a basin would be limited to its supply, you 
will notice that Murrieta Creek is shown in orange as being an inter- 
mittent stream, so that the replenishment to it can only occur during 
flood times. And those flood times are infrequent, as we talk about a 
9- or 10-year period of carryover between our major floods. The 
rate of replenishment or percolation to replenish those underground 
basins would be limited, and the fact that the soils in that basin are 
such that it is difficult in many spots to secure good wells—we have 
determined that there will not be a material effect on any future de- 
velopment in that area of the yield at De Luz Dam site. 

Eliminating possible developments in the upper area, meaning that 
that area will have to be taken care of by Colorado River water for 
further river water or some other imported source, we come down to 
the best place we can find, after studying a dam at Mekla Gorge, which 
is this point (indicating), a dam site at Fallbrook, and a dam site at the 
De Luz site, and studying the economics of dams and the amount of 
water we could conserve, we come down to the finding that the most 
economical development is that at the De Luz site, the site covered 
in this bill. 

I would like to diagrammatically show you what the water looks 
like. This is a diagrammatic sketch of the Santa Margarita River. 
The width of line indicates the volume of water. Under natural 
conditions this was Murrieta Creek, its main tributary, and this was 
Temecula Creek, with its tributaries, the branch called the Pauba 
Basin, and on down here, past the Santa Margarita River through 
‘allbrook, Gage, and past the De Luz site, past the coastal ground 
water basin at Ysidora, into the Pacific Ocean. 
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It shows here that under natural conditions, conditions of natural 
undepleted flow—and that is taking the historic flows and correcting 
for the depletions which had been made bv surface diversions and use 
for agricultural purposes—the flow into the ocean at that time was 
about 35,700 acre-feet. 

Senator Warkrns. How much, again? 

Mr. Bookman. 35,700 acre-feet per year. That is the average 
over a wet and dry period. You will notice this is based on a record 
of 48 years. 

Senator Watkins. Does that stream lose as it travels? 

Mr. Bookman. Yes, sir. There is natural water loss, as shown 
here in the Camp Pendleton area, of about 2,600 acre-feet. 

Now, under present conditions of impairment, with the present 
uses of the number of farmers in Murrieta Valley and their use con- 
tinued as of the present time, the diversions by the Fallbrook Public 
Utility District and by Camp Pendleton, the present flow into the 
Pacific Ocean is 25,500. That is the amount that could be con- 
served by construction at the De Luz site of a dam. That is part 
of it. That is the average flow. And if you build a reservoir of 
sufficient size, you can secure close to that average flow by carrying 
over from a wet cycle to a dry cycle. 

Senator Watkins. That is a rather warm climate at that point. 

Mr. Bookman. Most of southern California is semiarid; yes, sir. 

Senator Warkins. What I mean is that you have rather high 
temperatures, and you would have heavy evaporation, would you 
not, from the reservoir? 

Mr. Bookman. Yes. 

Senator Warkins. What is it? A shallow reservoir? Or a deep 
one? 

Mr. Bookman. No, it is a fairly good site. It isn’t a real deep 
one like Hoover Dam. which is one of the best, to my knowledge, as 
far as evaporation losses go, with its steep canyon walls, but it is as 
cood a site as we have in that area of California. 

Senator Warkins. What would be your annual loss on evaporation 
there? 

Mr. Bookman. Your evaporation loss would be 4,400 acre-feet a 
year. 

Senator Warkins. Out of how much? 

Mr. Bookman. The total water passing that point is 21,600 acre- 
feet. That is our figure of the yield. 

Now, this last chart shows, with the De Luz Dam in, what the 
situation would be. In other words, we would practically be con- 
serving most of the water which now wastes through to the ocean at 


the De Luz site. The De Luz Reservoir, as I mentioned, will still 
spill during the extremely wet periods—making up this average figure 
of 2,900 acre-feet. And the yield of the ground water basin, in addi- 


tion to this 21,600 acre-feet, would be 2,100 acre-feet. So that the 
total yield below here is the yield of the De Luz Dam, 21,600, and 
that, by the way, is based on the transfer of Fallbrook diversions into 
the De Luz Dam, which was the same way that the Corps of Engineers 
studied that, and we showed it in that way not to confuse the issue. 
But actually you would take off the Fallbrook present diversions here 
in order to get the new yield at this point. But thove still would re- 
main 2,100 acre-feet at this point. 
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I would like to point to this chart here to show you what a variation 
in this cycle of runoff means in that part of the area. The period of 
1936, which is shown on this chart, to 1950-51, is about an average 
period of runoff. It is close to an average period of long-time runoff, 
from our 48 or 50 years of record. 

You will notice that in the year 1937-38 there was a peak flow in 
that 1 month of 102,000 acre-feet. And yet in these drought years 
starting around 1943 or 1944, the low flows decreased during those 
dryer periods. 

In order to make use of an erratic flow of that sort we have shown 
on here what you vould depend on, on the normal irrigation demand 
in that area. In other words, this irrigation demand is limited in 
the summer months by the amount of water availsble, say, during 
the months of July and August, when you have to irrigate, and the low 
flows, under natural conditions, which have occurred at this point 
would limit the amount of lands which you could put in irrigation. 
In other words, during the winter months there would be a lot of 
excess water shown in yellow. 

Senator Warkins. You get a heavier rainfall there, too, do you 
not, during the winter months? 

Mr. Bookman. Yes, that is right. 

Senator Warkins. You do not need to irrigate? 

Mr. Bookman. That is right. But during the summer, the maxi- 
mum month, around July and August, is 14 percent. 

Senator Warkins. How many months would you have to irrigate? 

Mr. Bookman. From 6 to 8 months, depending on the rainfall. 

So that this shows, without building a dam at the De Luz site, just 
taking the water that comes down there, that you can only get a 
yield of about 2,700 acre-feet a year to put to irrigation demand. 
And in order to get any more you have to build a reservoir, by ap- 
propriation of water, through the State water law, to regulate these 
wet years over the dry years. 

I want to further point out that these monthly figures shown here 
still vary a few days, as pointed out in Mr. Edmonston’s statement. 
This chart here shows how the flow varied during the year 1942-43, 
and you will notice the sharp peak that only occurs in a few days. 
But it is those peaks that can provide the water supply to carry over 
into the dry days, months, and years. 

Senator Warkins. They have to come fairly often down there, 
though, I imagine. 

Mr. Bookman. It doesn’t come as often as I would like. 

Senator Warkins. What is the cycle on those unusual runoffs? 
How often to they occur? 

Mr. Booxman. There have been studies made from tree rings 
going back 107 years of record in the southern California area, and we 
believe that our ¢ yeles are about 25 years in length. In other words, 
on the average in that area we get about 13 or 14 dry years and maybe 
11 or 12 wet years. So that is the length of the cycles over this long 
period of record that has been studied. 

Senator Warkins. That is a long period of record to carry water 
over, especially in that climate. 

Mr. Booxman. Yes. And yet the studies show that a carryover 
at the Le Luz Dam is still cheaper than it would cost to import addi- 
tional water into that area, and since it is cheaper than imported 
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water and water is so deficient in this area, it should be built, and is 
an economic project 

Senator Warkins. You do not use open canals or ditches there in 
the irrigation? 

Mr. Bookman. Most of it is by pipeline irrigation. 

Senator Watkins. | would imagine so, under those conditions 

Senator Miturkrn. Let me ask you again: Is any imported water 
necessary to sustain this project? 

Mir. BooKMAN No, sir \s | mentioned be fore, this project is 
hased only on conservation of this 25,500 acre-feet of local water 

Senator Minuirkin. Out of the Santa Margarita Basin? 


Mr. Bookman. Out of the Santa Margarita Basin. And the reason 
it should be built is that that water is cheaper to handle than bringing 
in imported supplies. ‘Therefore, it is an economic project. 


Senator Warkins. How many water users are there other than 
that large ranch up there thet takes the water out of the upper reser- 
voir, and the ranch down at the end of the river, near the mouth of the 
river, that the Government runs for the Navy and the Marine Corps? 

Ir. Bookman. This is all one ownership, in vellow. The Vail 
ranch is called the Vail Co. We have located within this basin now, 
in this survey, about a thousand wells. I can’t tell you how many 
owners there are. According to this lawsuit, there have been so many 
brought into it that perhaps that might be one figure to arrive at, but 
| haven’t counted the number of owners There are a lot of small 
owners in Murrieta Valley. They own just maybe 50 acres or so. 

Senator Warkins. Do these wells go to a depth that would preclud 
any draining into the stream itself, any surface draining into it? 

Mr. Bockman. The wells are mostly 100 to 200 feet in depth 
They are not shallow wells. 

Senator Warkins. Is that steep land, steep valley s? 

Mr. Bookman. The Murrieta Valley is a broad valley, about 
2 miles in width. And then the mountains on each side of Murrieta 
Valley are rolling. This country here is a rolling country, and the 
soils are irrigable, under use of sprinkler-type irrigation. 

Senator Kucner. Thank vou very much, Mr. Bookman. 

Mr. Chairman, available to us here from the State water resources 
board is an attorney who would be glad, if the chairman believed it 
desirable, to indicate what a riparian right is and what an appro- 
priative right is under the law of California. 

Senator Watkins. I do not know whether this witness is coming 
back again, or someone else is going to testify about the cost of the 
dam and the cost of this water and its feasibility from that standpoint 
I was not here in the beginning. I came in shortly after you began. 

Senator Kucuen. Yes, the testimony of the State engineer is in 
the record, in which he attests to the feasibility of it. 

Senator Wa1kins. What are the overall costs, so that I will not 
be wondering all the way through as to what it is going to cost. 

Senator Kucnen. The authorization in the bill is a little over $24 
million, 

Senator Mriirkin. The Bureau of Reclamation has those figures? 

Senator Kucue.. Yes 

Senator Miuurkin. That will come in in due course; will it not? 

Senator Kucugen. Yes. 

Mr. Craig? 
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STATEMENT OF GAVIN CRAIG, ATTORNEY, DIVISION OF WATER 
RESOURCES, STATE OF CALIFORNIA 


Mr. Craic. My name is Gavin Craig. My position is senior 
attorney with the division of water resources of the State of California, 
representing today the State engineer, who is chief of the division. 

| have not a prepared statement to offer to the committee. 1 came 
here primarily to supply whatever information might be desired 
concerning the water law. And if it is felt to be helpful, 1 would be 
very glad to make a short statement regarding the fundamental 
principles of the water law of California. 

Senator MiLLikin. i would like to have that, and I would like to 
have you tell us what are the legal principles involved in this litigation. 

Mr. Craia. Very well. 

California has a dual system of water rates. It recognizes both 
the riparian system and appropriative. In some respects, they are 
similar, but in most respects they are dissimilar. 

Taking first the similarities, in California all rights to the use of 
water, whether riparian or appropriative or descriptive, are use rates 
as distinguished from title to the corpus of the water. 

The rate is limited to a reasonable beneficial use of water, under 
reasonable methods of diversion and reasonable methods of use. No 
right to the use of water extends to unreasonable uses or to waste of 
water. 

Senator MILLIKIN. Is irrigation a reasonable use as against a 
riparian owner who does not irrigate? 

Mr. Craia. A reasonable use depends in every case upon the par- 
ticular circumstances, surrounding circumstances and relationships of 
one use to another. Generally speaking, irrigation is certainly a 
recognized, reasonable, beneficial use, of course. Of course, it is one 
of the highest uses, and it is declared by California law that domestic 
use is the highest use, and irrigation is the next highest use. 

Senator Mitiikin. Take this instance. Supposing I am a riparian 
landowner on a California stream. As a riparian owner | have a right 
to domestic water; have I not? 

Mr. Craia. Yes. 

Senator Mintiikin. | have a right to water stock; have I not? 

Mr. Craia. Yes, sir. 

Senator MriLuikin. I assume there might be some limit on the 
amount of stock, but, passing that for the time being, what other 
rights have I as a riparian owner? 

Mr. Craig. You have a right, in addition to those you have men- 
tioned, sir, to irrigate your riparian land under reasonable methods 
of use. Your right is correlative with that of all other riparian owners 
on the stream, which means that in the event there is not enough to 
go around for all it must be shared equally in proportion to needs. 

Senator MILuikin. I, as a riparian owner, assume that some fellow 
ahead of me on the stream opens up a vast irrigation project, uses a 
lot of water for the purpose, and interferes with my right to water 
for domestic purposes, to water stock, and so forth. You adjudicate 
those matters in California; do you? 

Mr. Craig. Yes, sir. 

Senator MILLikin. It comes down to all being reasonable. 
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Mr. Craia. Yes, sir. In such a case the court would necessarily 
inquire into the relative needs of each of the parties, and decree an 
equitable apportionment between the two riparian users, based upon 
equal rights. 

Senator Warkins. Your appropriative waters would be acquired 
for use : of lands not on the streams? 

Mr. Craic. Yes, or a man may have an appropriative right as well. 
A aah in right is, unlike an appropriative right, not created by use 
and not lost by disuse. It exists not only to the extent of present 
needs, reasonable needs, it also exists for future nee ds. 

Senator Mirurkin. In other words, I can keep my land in a practi- 
cal state of abandonmeat for 10 or 12 years and not lose any water, 
but if I resumed the use of my land I would have my normal riparian 
rights; would I? 

Mr. Craic. You would to the extent that they had not perhaps 
been imparied by prescription. 

Senator Warkrins. How could prescription interfere with it? 

Mr. Crarc. Upstream use might. 

Senator Miturkin. In other words, you could interfere with my 
riparian rights just the same as prescriptive rights? 

Mr. Craia. Riparian rights cannot be abandoned. Abandonment 
implies an intent, and legal rights follow a forfeiture following from 
that intent. In that sense it would not be correct to say that riparian 
rights could be abandoned. They could be lost only under special 
circumstances by adverse use by upstream users, which would impair 
that right. 

Senator Miiurkin. What are those adverse uses? 

Mr. Crara. Well, open and notorious hostile and adverse use, con- 
tinuous for a period of 5 years, under a claim of right. 

Senator Miiurkin. The man, in other words, on the stream ahead 
of me could, if I sat silently by, make diversion from the stream for 
irrigation purposes which, in effect, might impair my lower riparian 
rights? Is that right? 

Mr. Crata. That situation has arisen and has been so adjudicated 
in the courts of California. 

Senator Miniuikin. And I have the right to complain, and you have 
a way of adjudicating that? 

Mr. Craia. That is correct. 

Senator ANDERSON. What is the status of this lawsuit? 

Mr. Craia. The present status of the lawsuit is that there has been 
a partial trial of the rights of the United States as against the Santa 
Margarita Mutual Water Co. and the State of California. <A judg- 
ment has been entered by the Federal District Court for the Southern 
District of California, Judge Yankwich presiding. 

Senator Miiurkin. What is the legal question? 

Mr. Craria. The legal question, as framed by the pleadings, is the 
relative rights of the parties to the waters of the Santa Margarita; 
the United States, the plaintiff, claiming a paramount right to the 
use of water by virtue of ownership of riparian land, and a successor 
to the former Rancho Santa Margarita, a private interest. 

Senator Miiirkin. Did they claim they had any special water 
rights because they were the United States? 

Mr. Crata. The original pleadings were ambiguous. A stipulation 
has been entered into between the United States and the State of 
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California by which it is agreed that the rights of the United States 
shall be determined in accordance with State law. 

Senator Miturkrn. In other words, that old question 1s out. 

Mr. Craic. That is our judgment, yes. 


Senator Mitrkin. Well, that is your judgment? That is important. 
Mr. Crarag. I believe so, ves. The a So exists. 
Senator Kucre:. Mr. Chairman, Mr. Rankin of the Attorney 


General’s Office might answer a oan or tvvo at that point it would 
relieve the State attorney from speaking for the Attorney General. 

Senator Mitirkix. Will someone tell us whether that issue is now 
out of the case, so that the rights of the United States, whatever they 
may be, depend upon the rights to be acquired from the preceding 
owner. Is that right? 

Mr. Rankin (J. Lee Rankin, Assistant Attorney General). Yes. 

Senator Warkins. In that case the United States was the plaintiff, 
was it not? 

Mr. Rankin. That is right. 

Senator Warkins. We have a question involved in other cases 
whether the United States will permit itself to be sued in the adjudica- 
tion of water rights on a stream where the United States is building a 
reclamation project and is acquiring rights under State law for the 
benefit of the people under the irrigation project. It is up in Utah 
right at the present time. We are having an argument over it. 

Senator Minirkrx. Does the S'ate of California have any interes’ 
as a State government in this project? 

Mr. Craig. Only as it bas an interest in all development of i's 
water resources, in which it bas a definite interest, and it has asserted 
such interes‘ through its legislature and has appropriated large, sub- 
stantial amounts of money for investigations and development. of 
water projects on a statewide basis. And that interest extends to 
the San‘a Margarita. 

Senator Mitirkin. Are there any State lands affected? 

Mr. Crate. Not materially. To my best knowledge, there are 
some unimpor'‘ant parcels of land, but the water rights of the State as 
a proprietor are not substantial. 

Sena‘or MiInuikin. As you see it, regardless of the determination of 
this lawsuit that we are talking about, would the outcome of the 
lawsuit in any wavy affect the feasibility of this project? 

Mr. Craia. No, because, as Mr. Bookman stated, there is going 
to be just as much water there regardless of what the court determines. 

Senator Miiuikin. There might be as much water, but could the 
ownership of the water affect the utilization of the water within these 
vic inities? 

Mr. Crara. If all the water were owned by one party, that would 
affect the right of another party to use it. However, under the terms 
of the bill, as I unders‘and it, it would specifically provide for 
division of the water. 

Senator ANpEPSON. The bill would? 

Mr. Craige. That is right. 

Senator ANDuRSON. Rather than the lawsuit. 

Mr. Craig. The bill would, 8. 2521. 

Senator ANDERSON. Does the bill set aside the lawsuit then? 

Mr. Craig. No; it doesn’t purport to, I don’t think. 
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nator WarKINs. It provides the water on the 60—40-percent basis, 
does it not? 

Mir. Crara. It provides for a dam and reservoir and for division 

the stored water, as [ understand it 

Senator MiLuikin. But what I am getting at is that no matter who 
owns that water, would there be an irrigation district or some kind 
of an entity assuring that the United States would get the water neces- 
sary to maintain these facilities? What is the assurance that we have 
that these facilities will be used and that there will be enough water 
committed to the use of these facilities? 

Mr. Crare. I think the issue is that, in the first place, storage of 
water cannot be justified under riparian claim. It must be sustained 
by an appropriation of water. There are no appropriative rights 
which will permit the storage of water other than those which have 
been initiated by applications before the office of the Division of Water 
Resources 

I might add that in California the statutory procedure for appropria 
tion of water is exclusive. An appropriative right cannot be obtained, 
cannot be secured by simple use. It must be secured through appli- 
cation for the issuance of a permit by the State engineer. 

Senator Mitiikin. Is there any legal situation under your Cali- 
fornia law that would render this project infeasible due to water 
rights? 

Mr. Crare. The only situation which is relevant to the issue, as | 
see it, is the appropriative rights which have been initiated by appli- 

‘ations now pending before our office. Those consist of applications 
bs the Fallbrook district, by the Santa Margarita Mutual Water Co., 
and by the United States 

Senator Minurkin. Well, can those rights or those applications, or 
however vou call them, have any value in the absence of this kind of a 
project? 

Mr. Cratc. No. All of “ae depend upon a storage building of a 
dam either at this site or at, I believe, the Fallbrook site, which is an 
alternative site slightly asin 

Senator MILLikin. Could the owners of the water enter into some 
kind of an agreement with the Government? 

Mr. Craia. The Fallbrook site, so called, is above, as I understand 
t, the Government land. [am getting a little bit out of my field now. 
But it is above the Government land. So that as far as rights-of-way 
and that sort of thing go, it would not require agreement with the 
Government 

Senator ANDERSON. Just a minute. Can you help me there a 
little bit? The fact that a dam is going to be built above somebody 
else’s ground, and it might have riparian rights—that would not 

lish the riparian rights, would 1 

Mr. Crara. Yes 

Senator Anperson. Then how does the bill come into it? 

Mr. Crare. The bill is expressly made dependent—the construction 
authorized by the bill is expressly made dependent—upon the parties, 
the United States and Fallbrook, perfecting their appropriative rights. 
And those rights which they have initiated by applications before us 
will be used to acquire the water rights necessary for this particular 
project, 
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Senator Minturkin. Will this bill require setting up some kind of an 
entity, a contract with the United States Government? 

Mr. Craic. No, because that entity is already in existence in the 
Fallbrook Public Utility District, which has the capacity to contract 
with the United States. 

Senator Miiuikin. And does the bill contemplate a contractual 
relationship? 

Mr. Craig. Yes, sir; it does. 

Senator ANDERSON. You said something about the progress of this 
lawsuit. You said where it was. Was there a tentative decision by 
the Federal court? 

Mr. Crate. Yes 

Senator ANDERSON. What was that? 

Mr. Crare. There was a decision which was in favor of the 
Government. 

Senator ANDERSON. In favor of the Government? 

Mr. Crare. Yes, sir. 

Senator ANDERSON. Now, assume that the Government finally wins 
the lawsuit and the waters awarded to the United States are not 
divided, would that have any effect upon this dam? 

Mr. Craig. It wouldn't have necessarily any effect on the dam 
It would have an effect on the division of the water as proposed In 
the bill. 

Senator ANprRsSON. That is right. Then the bill does enter into 
attempts to prejudge or settle, or | won't say that, but to compromise 
or at least terminate the controversy that has been brought on in the 
courts? Is that right? 

Mr. Crate. Well, I think that is a matter of opinion. I don’t 
know how I can answer that. 

Senator ANDERSON. Suppose the lawsuit goes on, and the Govern- 
ment should be adjudged the winner of it? I am not trying to say 
what might happen or ought to happen, but just suppose it did 
They have won one round. Suppose they won the next round. Are 
the Santa Margarita rights then superior to those of the Fallbrook 
farmers? 

Mr. Crare. Yes. Under the judgment, if that were affirmed, the 
rights pertaining to Camp Pendleton are superior to any rights held 
by Fallbrook. 

Senator ANDERSON. And then you could not, in proving feasibility 
of the project, make any use of the Fallbrook situation, could you? 
This is a project that involved, you said, $24 million, and they are 
going to have 20,000 acre-feet of water? 

Mr. Craia. Yes, sir. 

Senator ANpERSON. That is $1,200 an acre-foot. If you used 2.8 
acre-feet to the acre that is under cultivation, or 5 acres if you are 
going to have alfalfa, that is an average assessment of five to six 
“thousand dollars per acre. 

Mr. Crare. Not per year. That would be a total cost spread over a 
period of many years. 

Senator ANprerson. I have been on an irrigation project before. 
I understand that it is not per vear. But it is a five- or six-thousand- 
dollar assessment per acre? 

Mr. Crate. I have not figured that, sir. 
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Senator Watkins. Over the whole span of time? 

\ir. Craig. Yes 

Senator ANperson. We talk about irrigation projects, as to whether 
they are feasible, based on what the land might be worth when vou 
get through with it and what the land is worth now, and we were 
dealing a short time ago with a project in the upper Colorado River 
Basin, which the Bureau of Reclamation does not now think is feasible 
because the assessment against the land may be as much as a thousand 
dollars an acre total, not in 1 year but total. 

Do I understand now that this might run as high as two, three, or 
four thousand dollars an acre? 

Mr. Crare. Tam not qualified to answer. 

Senator Anperson. May I have your position again? 

\fir. Craig. Tam an attorney. 

Senator Kucuen. He was called, Senator. only to indicate what a 
riparian 

Senator ANDERSON. | am sorry 

Mr. Craia. Lam outside of my field 

Senator ANDERSON. Lam sorry. But, as an attorney, you say this 
suit is now in the courts? 

Mr. Crate. Yes, sir 

Senator ANDERSON. The lower court has ruled in faver of th 
Government with reference to this Santa Margarita area, not on the 
basis of sovereignty but on the basis of water use. 

Mr. Crate. Yes 

Senator ANDERSON. And if the court above that affirms it then the 
Santa Margarita water right would still be superior; would it not? 

Mr. Crate. The right of the United States would be superior to 
the Santa Margarita Mutual Water Co., which is the only entity 
against which the present judgment was given, because the trial court 
split the trial up for separate trials. 

Senator ANDERSON. What I am trying to find out next is, that 
being true, does that involve any of this other area? 

Mr. Craig. Yes, in my opinion, it would to a substantial extent, 
because certainly legal principles would be declared which would have 
an effect. 

Senator ANDERSON. Now, would this bill in any way change what 
that possible verdict might be? 

Mr. Craig. I think this bill, as I understand it, would certainly 
provide for a division of water different from the way the court would 
decree it; ves 

Senator ANDERSON. And what is that division? 

Mr. Craig. The bill provides for 40-60, 40 to Fallbrook, and 60 to 
the United States. 

Senator ANDERSON. Thank vou very much. 

Senator Warkins. And how did the decree provide it? 

Mr. Craia. The decree provides, in effect, that the United States 
is entitled to the full flow of the river. 

Senator Kucuen. May J ask just a couple of questions? 

The Fallbrook Utility District filed with the State an application 
for appropriative rights, did it not? 

Mr. Craia. Yes, sir. 

Senator Kucuen. And the State approved that application? 

Mr. Crara. Yes, it did. 
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Senator Kucuse.. Now, the Navy likewise made such an applica- 
tion, did it not? 

Mr. Craia. That is correct. 

Senator Kucne,. And was that subsequent to the Fallbrook 
application? 

Mr. Craia. That was subsequent, and has not been completed, 
has not been acted upon. 

Senator Kucue.. And that was filed—I think J am correct—in 
1948, 

Mr. Craia. Yes, that is correct. 

Senator Kucuen. You see, Senator, at one time the Congress 
approved the very dam we are talking about, and then subsequently 
it deauthorized jt. At that time the Fallbrook District applied under 
State law for an ajpropriative right, and it was granted, and sub- 
sequently the tovernment made an application. That has not been 
granted. All this is part of the background picture and resulted in 
this so-called memorandum of understanding which was entered into 
by the local people, representing the various agencies of the Govern- 
ment, but unfortunately was not agreed to by their superiors in 
Washington. So, 1 mean I recognize it is a rather involved historical 
situation. 

Senator Warkrins. It looks like it is an increase in the rights of 
nongovernmental people from nothing up to 40 percent. 

Mr. Craic. According to the decree of the judge, which, I may add, 
is not final and will not be final. In other words, as of now, the rights 
are undecided. There is no decision other than that of a trial judge. 

Senator Watkins. I want to get this clear. You say the decree 
gave to the Government all of it? 

Mr. UCraia. Yes, but the decree has been appealed, and, therefore, 
is of no force or effect, and will not be until the appeals court has 
acted. 

Senator Warkrins. It has force and effect until it is set aside by a 
higher court? 

Mr. Craia. I think the effect of the decree is suspended pending the 
appeal. 

Senator Warkrins. Suppose, however, the decree is upheld by the 
higher court? Then do we have a situation in which the Federal 
Government is giving up 40 percent of the water that it might get for 
nothing? 

Mr. Craia. Well, I can’t answer that. 

Senator Warkins. I do not see any consideration here, if the Gov- 
ernment actually owns that and has bought that kind of a right. 

Mr. Craia. Of course, there is this consideration, as I understand it. 
Again, I am getting close to the edge of my field. But, as I under- 
stand it, the reservoir that is proposed by this bill will make available 
much more water for beneficial water than could be made available 
by any other method. 

Senator Watkins. Well, it would come to this, would it not, as a 
matter of fact, that the Government in its decree could only get that 
amount of water which it could get out of the stream as it came by? 
That if it were put in storage you would be actually increasing the 
amount of water that would be available all the way along the line? 

\Mr. Craia. That is correct. 
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Senator Warkins. It would have to be that way or otherwise it 
would seem that this bill was inequitable. 

Mr. Craia. That is right. The law in California is clear that a 
riparian does not have a right to store water for future use. Only by 
storage can the majority of this water be made to serve a beneficial 
purpose. 

Senator Watkins. There was one further question that I had in 
connection with the water rights in California. 

Does your State law provide for nonuse of water that may be 
forfeited? 

Mr. Crare. Under an appropriative right it may be forfeited. 

Senator Warkrins. In how many years? 

Mr. Craia. A right gained by appropriation under the permit 
procedure, that is, since 1914, is lost by 3 years’ nonuse. 

Senator Warkins. Suppose, for instance, these farmers under the 
Fallbrook Irrigation District would find the burden pretty heavy to 
carry? Senator Anderson pointed out that that runs into an enormous 
sum per acre. Suppose they found it too heavy to carry, and they just 
failed to use that water for 3 years? Then what happens? Is the 
State of California the actual owner for the State of the water under 
those circumstances? 

Mr. Craia. If it were not used by anybody it would revert to the 
public. 

Senator Warkrins. If it belongs to these people and they do not 
use it, it would not go to someone else without some action. 

Mr. Craia. It could go to someone else if they found the burden 
too heavy, and that would prevent its forfeiture. 

Senator ANpERSON. How do they irrigate these now? By pumps? 

Representative Urr. Pumps and sprinkler systems. 

Senator Mitirkin. Assuming that the Government won the liti- 
gation and assuming that the private party won the litigation, on either 
assumption how would this project be affected? I would like to come 
back to that question. 

Mr. Craia. This is my opinion, naturally, because we are specu- 
lating. 

Senator Miuurkin. Go ahead and speculate. 

Mr. Craic. The bill provides that the riparian rights of the United 
States are not to be affected. If the circuit court of appeals should 
affirm the judgment of the lower court, which, by the way, we think 
is practically impossible, there would have to be, in order to fulfill 
those riparian rights, a deduction of that much water from the water 
that would be stored. Now how that would affect the feasibility, 
it would take an engineer to tell you. 1 can’t tell you. 

Senator Mriuirkrn. That is an important question in this case. 
Somebody should tell us something about it. Do you know who is 
going to tell us? 

Mr. Swine. I would like to answer some of these questions that 
have just been tossed around here, if I might. 

Senator MILiikin. Will you, please? 

Senator ANppeRsON. Will you answer that question, assuming that 
the Government wins this suit? It has won one suit. If it does 
win what effect would that have on the feasibility of the dam? 

Mr. Swine. Assuming it has won the lawsuit against the Santa 
Margarita Mutual Water Co., it has won a suit against a company 
which has no recognized righ‘: to start with. It is not a riparian. 
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Senator ANpERSON. I need help now, if you don’t mind. 

Is there a difference between Fallbrook and the Santa Margarita 
Water Co. and all the rest? 

Mr. Swina. Yes. 

Senator ANDERSON. Would you mind just filling us in as to what 
that is? 

Mr. Swine. I will. 

The Santa Margarita Mutual Water Co. owns no land, has no 
customers. It has no appropriative rights. It merely has an appli- 
cation, made in 1946, to the State division of water resources, which 
the State division of water resources has never acted upon. It has 
never granted it a permit. So that the United States has won a 
great lawsuit against a paper company. 

Senator ANDERSON. Why did it sue it, then? 

Mr. Swine. That is not for me to answer. The Fallbrook Public 
Utility District has been in existence since os It has a complete 


irrigation system. It has 8,000 acres to which it is supplying water, 
5,000 people to whom it is supplying domestic aa urigation water, 
and it has never been before the court. The court has not in any 


way passed upon the rights of Fallbrook. 

The question as to this legislation, which is a proposed project 
between Fallbrook and the Navy to build a dam and pool their water 
and divide the water which is accumulated there, does not result in 
the Government giving away anything for which it has got a decision. 
Because there has never been any decision rendered against Fallbrook. 

Senator Mituikin. Mr. Swing, | would like to revert to the original 
question, then. Take this in alternative. Assume the United States 
wins it, and then assume the other fellow wins it. What happens to 
this project? 

Mr. Swine. Assuming that the ¢ hovernamant wins the lawsuit, as 
against a paper company, the Santa Margarita Mutual Water Co., it 
has nothing whatever to do with the aisha or the project or the 
dam which is proposed to pool the water rights of the Fallbrook Public 
Utility District, which are in existence by two State permits which 
aggregate 11,800 acre-feet of water. 

Senator MILLIKIN. Is that to say it does not affect this project? Is 
that another way of saying it would not affect this project if the 
Government won? 

Mr. Swine. You have stated my opinion exactly. 

Senator Warkins. As I remember, when this was before us in the 
Judiciary Committee there were quite a large number of defendants 
other than this water company. 

Mr. Swina. They are what Judge Yankwich has frequently called 
in court “teacup users’ or small users. 

Senator Warkins. I remember that was the basis of these small 
users and their rights that formed the justification for the Members 
of Congress and the Senators coming to the Judiciary Committee and 
making some of the protests about the claims of the United States. 
Whether the ‘y are small or big, they were water rights. 

Mr. Swine. Yes. They were riparian water rights which the Navy 
has never denied. They have made them parties, I take it, formally, 
because they themselves say in court that they are willing to sit down 
and stipulate with them a reasonable amount of water to cover their 
water rights. And they have done so in a number of cases, which | 
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am acquainted with. There seems to be no dispute regarding the 
ability or the willingness of the Government to recognize these small 
riparian landowners and to accord them the reasonable amount which 
they reasonably require to live on their farms and irrigate them. 

Senator Mintiikin. Mr. Swing, is there any contingency in this 
lawsuit, any contingency that can be imagined that would affect the 
feasibility of this project? 

Mr. Swine. If the Ninth Circuit Court of Appeals should arrive at 
the conclusion, notwithstanding the Government’s own historical 
records, that 28,710 acre-feet, which is the Government engineer’s 
own statement, bas run into the ocean—if they should arrive at the 
conclusion that that waste water does not exist and cannot exist at 
any time in the future, then there would be nothing to appropriate 
and nothing to build adam for. But that is the extreme contingency 
that a court would deny knowledge, judicial knowledge of a historical 
record certified to by the United States Geological Survey measure- 
ments 

Senator Minirkin. Well, is that another way of saying that no 
matter what the outcome of the case there will bo the same feasibility 
for this project? 

Mr. Swine. | think so. 

Senator Mriyikin. No matter who may own the water? 

Mr. Swine. I think this reservoir, this dam, and the storege water 
in it for the Navy and whoever else has the right to that water, is a 
feasible project, both legally and engineeringly. 

Senator Miuirkin. Now, before money goes into the project there 
would have to be valid contracts between whoever owns the water and 
the Government? 

Mr. Swina. You are correct 

Senator Mituikin. Right. So that no matter who owned it, they 
either make the contracts or they do not. If they do not, it is too 
bad—you have no project. If they do, you have a project. 

Mr. Swine. That is the same provision that was written into the 
Boulder Dam project, as you recall, that before the dam would be 
started contracts had to be signed up to repay the money. 

Senator Minurkin. So in your mitement we should not worry 
about the outcome of that lawsu 

Mr. Swina. I think not 

Senator Warkins. Mr. Chairman, we have here the Department 
of Justice lawyers who were in charge of that litigation. I think it 
would be a good idea to get their view. 

Senator Miniikin. We will get them if they are here to testify. 

Senator Warn'ns. I am not satisfied yet on the water with respect 
to this suit. Ll wonder if what Mr. Swing has said and the attorney 
for the California Water Department will agree with what the 
Department of Justice thinks on this. Mr. Rankin is here. I 
suggest, Mr. Chairman, that we let him make a statement. 

Senator MiLturkin. Do you want bim to come on now? 

Senator Kucue.. It is fine with me. 

Senator Miturkin. Come right along, and let us get this behind 
us, then. 

Will you identify yourself for the reporter, Mr. Rankin? 
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STATEMENT OF J. LEE RANKIN, ASSISTANT ATTORNEY GENERAL 


Mr. Rankin. I am J. Lee Rankin, Assistsnt Attorney General. 

We do not agree with Mr. Swing’s stateraent. We do agree with 
this gentleman here, Mr. Craig, that the lawsuit would have a great 
effect upon the possibility of this dam, because the Santa Margarita 
case, that the lower court has already decided completely for the 
Government, holds a number of things. One of the things it holds is 
that there are certain riparian waters that the United States acquired 
by purchasing this Santa Margarita Ranch; that it had water rights 
and was entitled to those rights, which had long been rights belonging 
to this ranch. It also held that it had prescriptive rights, that it 
had established over a long period of time. And the court held that 
there was no water left in the river that did not belong to the riparian 
owners. So that the effect of this bill, if we should win that case, as 
we have in the lower court—that case doesn’t involve Fallbrook; that 
is clear, as Mr. Swing said. 

Senator Miiiikin. What did you say there? 

Mr. Rankin. The case is not with Fallbrook. That part of the 
case was held by the court, and we are restricted from trying that, by 
the provision in the rider. That case is coming up next week, and 
we are going to continue it so that the Congress can act in this matter. 
In that case the principles that are involved would necessarily be 
followed by any court that would be acting in the Fallbrook matter 
because it is a determination of what the rights of the United States 
are regarding riparian waters in this stream, and the prescriptive 
waters, and if those waters are allowed to the United States in the 
Santa Margarita case those same principles must be applied by a 
lower court in that same circuit. 

Senator Minuikin. All right. Now assume the Government’s posi- 
tion is vindicated. What does that do to the project under the bill? 

Mr. RANKIN. It has this effect. Then the Congress must decide 
whether or not it will give to Fallbrook 40 percent of the waters that 
the United States has purchased in connection with the Santa Marga- 
rita Ranch purchase wlhicn it purchased the ranch for Camp Pendleton. 

Senator ANpERSON. And that the court has said belongs to the 
Government. 

Mr. Rankin. To the United States. That would be the issue that 
the Congress has the power to decide, but it would be giving it, as we 
view it, without consideration. 

Senator MiLurkin. What else now? 

Mr. Rankin. We have one further factor that is very important 
and that we think this committee and the Congress should consider. 
That is that with regard to riparian waters, as Mr. Craig has said, 
vou cannot store them and retain their riparian character. If you 
try to store them you lose the riparian rights. By forcing the United 
States to store the waters behind the dam, such a bill would at once 
release the waters to appropriation, and if the United States was not 
the first appropriator that was entitled to the waters and if Fallbrook 
did not happen to be the first appropriator that was entitled to them, 
under the filing system there, and wasn’t able to get that appropriation, 
they would be left open either to prior riparians up the stream or to 
prior appropriators. 

Senator ANDERSON. Such as the Vail Ranch, for example? 
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Mr. Rankin. Well, I don’t know whether Vail could get them 
because of our stipulated judgment with them. But there are 
riparian owners up the stream who could come in and establish rights. 
And Santa Margarita filed before Fallbrook. They have an inchoate 
right, an appropriative right, that is ahead of Fallbrook’s. So if they 
ean establish the use, and mature that claim, they would come ahead 
of Fallbrook, and neither the United States nor Fallbrook would get 
the water as contemplated in the bill. 

Senator Minurkrxn. Now give me the alternative. Suppose the 
Government loses its suit? 

Mr. Rankin. If the Government loses the suit, then the water 
stored this way, if the United States and Fallbrook can get the appro- 
priative rights from the State of California under the proper procedures 
there, would be a good thing. And that is the proposal in the bill 
tendered by the Government, that the dam be authorized contingent 
upon the results of the lawsuit. 

Senator ANperson. Then that is what is involved in your substitute 
bill? 

Mr. Rankin. That is right. 

Senator ANDERSON. I want to say what vou have just said is very 
helpful to a man who is not a lawyer. It certainly clears up the 
situation greatly. 

Senator Warkins. If the Government was upheld, the contingency 
then would be that this bill would not go into effect. 

Mr. Rankin. Yes; unless the Congress determined to give that 40 
percent of the water away to Fallbrook without consideration, there 
would be that much water under the bill that has to come down to the 
United States and cannot be divided. That is as to the riparian and 
prescriptive water; if we win the lawsuit the bill provides that that 
water has to flow on down without interference and the United States 
is going to get that. The Government agencies feel that there isn’t 
enough water to justify the dam economically, and it would never 
be built. 

I think Interior agrees with that. 

Senator Kucnent. May Il ask a couple of questions there, Mr. Chair- 
man? 

Senator MILLIKIN. Surely. 

Senator Kucne.. Mr. Rankin, just so the members of the com- 
mittee will understand, your lawsuit, which was tried by a trial judge 
in Los Angeles, was against the Santa Margarita Co., which applied 
for an appropriative right with the State, but which never received 
the approval of the State for that appropriative right. Is that not 
correct? 

Mr. Rankin. That is correct. 

Senator Kucue.. And when you refer to the Santa Margarita Co. 
having an inchoate right, you mean whatever rights flow merely from 
the filing on their part of an application? 

Mr. Rankin. That is right. 

Senator Kucuen. Now, it is also true, 1s it not, that the Fallbrook 
district applied to the State for an appropriative right and received 
from the State an approval of that application? 

Mr. Rankin. Subject to vested interests; that is correct. 

Senator Mriiixkin. What are the vested interests? 

Senator Warkins. Prior rights, that means, does it not? 
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Mr. Rankin. Yes, that is the usual meaning. 

Senator KucHext. Subject to prior appropriative rights 

Mr. Rankin. Or riparian rights in California, prescriptive or any 
other recognized rights. 

Senator Kucuex. Allright. That is the general way that an appro- 
priative right is given. Now this lawsuit filed by the prior adminis- 
tration was filed against innumerable landowners in that area? 

Mr. Rankin. Yes. 

Senator KucurL. Has this administration continued with that 
lawsuit with the same desire of proceeding to judgment against the 
same group of defendants? 

Mr. Rankin. Well, the Attorney General has authorized me to 
say to the Congress that we are trving to eliminate every party to 
the case that is not making an issue about the Government’s rights 
in this river, and trv to take out the large number of parties that 
involve a nuisance, and cut it down to the verv bone of those that we 
have to have a decision against in order to protect the rights of the 
United States. 

Senator Miturkin. Senator Kuchel, let me ask now, and let us 
get it straight again, does the Government claim any water right in 
this matter as the Government, as distinguished from the acquirer 
of rights, and to the extent that it acquired rights, from its transferor? 

Mr. Rankin. No, it does not. 

Senator ANpeRSON. The ranch is the Santa Margarita, is it? 

Mr. Rankin. That is right. 

Senator ANpEerson. Who is the Santa Margarita Mutual Water 
Co. then? 

Mr. Rankin. That is, as I understand it, a mutual public utility 
corporation under the laws of California. 

Senator ANDERSON. Located where? 

Mr. Rankin. Located in the area of the Santa Margarita. 

Mr. Swine. Up in the blue sky. 

Senator ANpEeRsON. And it is not the same as the Fallbrook farmers 
either, then? 

Mr. Rankin. No;it isnot. It is another contender for water from 
the river. 

Senator ANpERsoN. Well, when it says “municipal” is there a 
municipality there? 

Colonel Ropertrson (Lt. Col. E. B. Robertson, Marine Corps). 
I am Lt. Col. E. B. Robertson, Marine Corps. This map we have 
here shows the Fallbrook Public Utility District in these small dots 
here in this area. 

Senator ANDERSON. It seems to include the town of Fallbrook. 

Colonel Ropertson. It does, sir. 

Senator ANDERSON. Now, is there a third party that is the Fall- 
brook farm group, then? Is the Santa Margarita municipal water 
district the same as the Fallbrook claimants? 

Colonel Rosertson. The Santa Margarita water area, as they pro- 
pose it, as I took from their application from the State and plotted it 
on this map, is this area shown here in the large dots. It, like the 
public utility district, is largely outside the watershed. 

Senator Kucuen. Is it not true that the Santa Margarita water 
company is defunct? 

Colonel Ronerrson. [| am in no way qualified to judge its financial 
status 
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Senator Kucue.. Is it not true that their application has never 
been acted upon, although it was filed many years ago? 

Colonel Ropertson. As far as I know, the State has never taken 
any action, either to approve or to deny. 

Senator Kucuet. Do you know when the application was filed? 

Colonel Rosertson. It was filed, as I remember, the 4th of October 
1946. 

Senator Kucnen. Although the Fallbrook application as subse- 
quently approved? 

Colonel Ropertson. Yes; that is true. A Fallbrook application 
was approved. 

Senator Mriuurkin. What has the Santa Margarita company we 
have been talking about got to do with this case? 

Senator ANDERSON. It is a defendant; is it not? 

Mr. Rankin. It is one of the defendants in the entire case. 

Senator MILLIKIN. What do you say is its significance in this 
matter? 

Mr. Rankin. Well, the Santa Margarita Mutual Co. is claiming 
rights in the river superior to the Government, and in the litigation 
the court took that defendant and the State of California, and cut 
that portion out of the case and said, “We will try this part of the 
case as one unit.”” And that has been tried in the lower court. The 
Government’s position has been upheld completely in that litigation. 
And Santa Margarita Mutual had filed an application for appro- 
priative rights, and that application was filed before Fallbrook some 
few days. 

Senator ANDERSON. And if the Government now should proceed 
against the other defendants? 

Mr. Ranxry. We think the same principle would apply. _And if we 
are successiul in that circuit court in establishing those principles as 
to Santa Margarita, on the same issues, we think any court is going to 
follow those same principles even though we concede that Fallbrook 
is not in the position of being res judicata in regard to it. 

Senator Kucner. The issues are not the same, are they, Mr. 
Rankin? Are not the issues with respect to Fallbrook entirely 
different than with respect to Santa Margarita? 

Mr. Rankin. The principles are exactly the same. 

Senator Kucner. You said the factual situation. 

Mr. Ranxrn. | didn’t mean to say that. Fallbrook is in a different 
location of the river. It claims to have some riparian rights, and those 
are additional issues. But the issues the court decided the case on 
must be the same either way, and if the United States loses it, it will 
have that result, too. 

Senator Kucue.. is it not true, however, that while the State 
government has given an appropriative license to Fallbrook it has 
hever given an appropriative license to Santa Margarita? 

Mr. Rankin. That is true, but it is my understanding that the 
fact that it has not acted upon the Santa Margarita application does 
not bar Santa Margarita in any way, and the court did not decide the 
case on that issue at all. 

Senator Kucnge,. My only point is that when vou said any decision 
which upheld the trial court’s decree would be binding as respects any 
subsequent lawsuit against Fallbrook or any other defendent, I do 
not think you mean that particularly. 
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Mr. Rankin. I do not mean that it is res judicata, but I mean that 
I can’t conceive of a lower court not following the decision of the court 
of appeals concerning the Santa Margarita case in deciding the issues 
in the Fallbrook case where the same principles are involved. 

Senator Kucnuer. Let us get to the heart of the matter. Very 
frankly, Mr. Chairman and members of the committee, I have tried, 
in proposing this bill, to avoid to the greatest extent possible the dis- 
cussion of the lawsuit which now is on file between the Attorney 
General and the defendants in California. It is true, and | make no 
comment on it, that two previous Congresses have indicated that they 
did not want that lawsuit tried. And language attempting to carry 
out that intent was adopted by the Congress. I have consistently 
endeavored to stay away from the merits of that lawsuit. I have done 
it because it seemed to me that if the Congress were to approve the 
authorization of a dam it would go a long way toward resolving a 
difficult situation in California. 

Senator ANDERSON. Have you had an opportunity, Senator Kuchel, 
to examine the proposal of the Department of Justice? 

Senator Kucue.. No. 

Senator ANDERSON. It would seem to me if you could examine it 
and approve it, it might go a long way toward solving the problem 
that Senator Watkins has, and I know I have. 

Senator Kucuge.. | wanted to ask 2 or 3 questions on that. I 
have not seen the proposal. 

It is my understanding, however, that the Department of Justice 
and the Department of Interior, and apparently also the Navy 
Department, have agreed to language of a bill which in general would 
authorize the construction of the De Luz Dam. 

Mr. RaNKIN. That is right. 

Senator Kucue.. Do | understand you now to say, Mr. Rankin, 
that the Attorney General agrees, contingent only on the final out- 
come of the present lawsuit in California? 

Mr. Rankin. No. As we understand, that is, as the Government 
understands, and | think all three departments are in agreement on 
that, the construction would be authorized according to a determina- 
tion by the Secretary of the Interior that there is suiticient hydrology 
or water available, and that would take into consideration the rights 
of the United States, and the flow of that water down the river 
without interference if it is finally entitled to be determined to that. 

Senator Kucne.. But when you say “finally determined’ do you 
mean the ultimate decision on appeal of the California lawsuit? 

Mr. RANKIN. Yes. 

Senator KucHe.. So that it is the position of the Attorney General 
of the United States that he favors the authorization of a dam at 
De Luz only after this lawsuit is finally decided on appeal? 

Mr. RANKIN. Yes. He feels that matters of this character in 
California and all the States of the Union where water rights are 
involved should be determined by the courts in the usual and ordinary 
manner to see what rights are involved and who has those rights. 

Senator Miiurkin. Well, but this could be authorized but appro- 
priation suspended until these questions were determined. 

Mr. Rankin. That is right. 

Senator MILuikin. Is that the theory you are moving on? 

Mr. Rankin. That is the entire theory. 
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Senator Mitirkin. You have no objection to a present authoriza- 
tion? 

Mr. Rankin. Not at all, on that kind of theory 

Senator Kucueu. But it is my understanding that that is not the 
position of the Department of the Interior, which was going to urge, 
in the event that the Atterney General opposed this measure, that a bill 
in substantial similarity with the bill Senator Knowland and I have 
introduced be approved by this committee. 

Senator Miuurkry. It is kind of silly for us to be sitting here talking 
about something none of us have had the chance to read. But are 
you prepared to say that the departments are willing that the project 
be authorized, but spending money on it should be determined by the 
final disposition of the water rights? 

Mr. Rankry. That is right. 

Senator Minurkin. Is that the plan? 

Mr. Rankry. That is right. 

Senator Mituikin. That is agreeable to all the departments? 

Mr. Ranxry. That is right. 

Senator Warkrns. But it is understood that it is the Department’s 
policy that if the Government is upheld in its present contention, 
then the Congress should go ahead and appropriate the money any- 
way? 

Mr. Rankin. No. We understand ‘that all departments agree, 
and I think it is the position of Interior, that there wouldn’t be 
sufficient water to be retained back of the dam to justify the project 
economically if the Government’s position was maintained in the 
litigation. 

Senator Kucnen. | would like to bave the Department of Interior 
speak for itself, but let me ask you: On the other hand, if the Govern- 
ment lost the lawsuit on appeal, then what would its position be with 
respect to water? 

Mr. Rankin. Well, that is what is involved in the proposed bill. 

Senator Kucken. And was that not one of the reasons which 
motivated this agreement or memorandum of understanding between 
the departments originally, several years ago? 

Mr. Rankin. I just am not able to say. I didn’t have any part in 
that, and 1 don’t know what was involved. 

Senator Kucke.. At any rate, to have your answer, Mr. Rankin, 
if the Government lost the appeal in the circuit court of appeals, then 
in what fashion could it provide water for Camp Pendleton? 

Mr. Rankin. Well, the vill, the proposed bill the departments have 
agreed upon, contemplated that they would mature the appropriative 
rights, the application that was filed, and in so doing pool that with 
the appropriated rights that Fallbrook has and claims, and there weuld 
be a justification for the dam. ‘That is the position of the departments 
in that proposal. 

Senator Kucken. Well, that is about all I ask of Mr. Rankin, 
because the original dam, when Congress did authorize it several years 
ago, was authorized for the Navy. Then subsequently that authoriza- 
tion was deauthorized. 

Senator Warkrins. Was that by an act of Congress? 

Senator Kucke.. That is right. 

Now, | cannot ask Mr. Rankin with respect to the position the 
Navy has taken, and I think the members of this committee ought 
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to hear from the Navy and from the Department of Interior as to 
what their views are. 

It is rather a surprise to me that the language which they now 
jointly give to this committee results in the authorization being 
contingent on the final culmination of the lawsuit which this Congress 
twice went on record as being against in appropriation bills. 

Senator Warkins. I do not so understand that we did anything 
of that sort, Senator. 

Senator KucHet. On two different occasions, Senator, the Congress 
of the United States adopted an amendment offered by my colleague, 
Senator Knowland, which prevented any moneys eing utilized 
running to those different agencies for the prosecution of the very 
lawsuit they are now talking about. 

Senator Watkins. That is news to me. I did not know about it. 

Senator Minuixkin. My memory on that, Senator, is that a lot of 
us, including the chairman of this subcommittee, were very much 
incensed by what we thought was a claim of the Government to water 
rights that it did not have, and we want to block prosecution of that 
kind of aclaim. That is why I have been asking whether the Govern- 
ment now maintains any claim of that kind or whether they have 
contined themselves to whatever they have acquired as transferee or 
assignee of whoever acquired these land rights and water rights. 

Senator Warxrns. In other words, the t: irget we were aiming at at 
that time has disappeared because the Government has changed its 
position from a position of paramount rights to only that which it 
obtained as the purchaser of whatever Santa Margarita had. 

Senator Kucue.. I would disagree with that. In order to have an 
accurate answer to contentions which have been made it would take 
an evaluation of the complaint and the position of the Government 
in that lawsuit. The situation that is involved is such, Senator, that 
the one decision which has been rendered has not been rendered against 
the Fallbrook Utility District, which district does have a right to 
appropriate water given under the laws of the State of California, a 
situation which is not true with respect to the defendant in the suit 
on which a decision has been rendered. 

Senator Warkrins. Mr. Chairman, I would like to state my position. 

I came into this matter cold exce pt for the knowledge that came to 
me as the presiding Senator at the hearings before the Judiciary Com- 
mittee. And I just delve in and ask these questions as they develop 
here. 

[ had no previous knowledge as to the real issues, any more thaa 
this so-called paramount right. I did not know anything about the 
rest of it except that there was a case, and a large number of defendants 
were involved. That is about all I knew about it. And this was not 
any design on my part to decide one way or the other. I wanted to 
develop the facts to see what we were getting, and decide whether we 
hac water rights there that would be there. And I had some other 
questions to ask of the attorneys from the Reclamation Bureau on 
the effect of a 9 (e) contract down there, a rental contract, as is pro- 
posed in the bill that vou introduced 

Senator Mriuikin. Now, as far as we have gone, I would like to 
get this straight. I am talking now about this latest letter that we 
have that came in here today with the suggested bill attached to it. 





52 WATER USE, SANTA MARGARITA RIVER, CALIF. 


Would that bill permit the present authorization but withhold 
appropriations until the litigation has been settled? 

Mr. Rankin. That is right. And the bill also expressly limits the 
rights of the United States in the litigation to those it would be 
entitled to under the laws of the State of California. 

Senator MiILuikin. I see. 

Senator Watkins. If that were not the case, then, if it were 
otherwise, the Government should withdraw its suit immediately, 
if this sort of thing is approved. 

Senator Minuikin. All right, let us have the next witness. 

Senator Kucuge.. Mr. Bennett of the Department of the Interior. 

Senator Miuurkin. All right, Ben. Get right down to the depths 
of this. 


STATEMENT OF ELMER F. BENNETT, COUNSEL, INTERIOR 
DEPARTMENT 


Mr. Bennett. This is a little long, so let’s start right in. 

Senator Minurkin. You know I do not like overlengthy proceedings. 
Get to the guts of it and tell us where the Department stands. 

Mr. Bennerr. The Department stands on the bill that has been 
presented. The bill, in effect, says that no appropriation shall be 
made under the authorization that the bili contains for this project 
until the Secretary of the Interior, after considering all the rights of 
all the parties in that river, and the hydrology of the river, determines 
that there is an available supply of water adequate to produce a reser- 
voir that will yield 20,000 acre-feet per year. 

There are a number of other provisions in this bill, such as one which 
states that any right of the United States which it now has, subject to 
the limitation of California State law, shall not be subject to storage 
in that reservoir without the consent of the Secretary of the Navy. It 
also contains a provision which, in effect, states that the water to be 
divided on the 60-40 ratio is only that excess of water over and above 
the present rights of the United States in accordance with California 
State law. 

Senator Mriiikin. Over and above? 

Mr. Bennerr. That is right. 

Senator Mitirkin. Let me interrupt, then. Is that the position of 
the Navy at the present time as you understand it? 

Mr. Bennert. As Ll understand it. Have I misstated it in any way, 
Admiral Nunn? 

Admiral Nunn (Adm. Ira H. Nunn, Judge Advocate General for 
Navy). He has not, Mr. Chairman. That is correct. 

Senator Miiurkin. Thank you very much. 

What other parties are interested here? 

Mr. Bennerr. Justice, Mr. Rankin. 

Senator Miiurkin. That is the position of Justice? 

Mr. Rankin. That is right. 

Senator Mriiikr. And that is the position of Interior? 

Mr. Bennett. That is right. 

Senator Miuurkrn. And that is what you are all resting on at the 
present time? 

Mr. Bennett. That is right. 

Now, there is an elaboration which is necessary at this point. 
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One of the conditions prior to appropriation that have been written 
into this bill, into the substitute bill, is the condition which expressly 
requires that all the necessary appropriative permits shall have been 
obtained from the California State water authorities. That immedi- 
ately presents one problem which has not been fully pictured to the 
committee this afternoon. It was mentioned several times. 

I would like to read the relative dates of priority on the applications 
for appropriative permit since October 16, 1946. 

Senator Miturkin. Go ahead. 

Mr. Bennett. The Vail Co., 40,000 acre-feet per year claimed, 
October 15, 1946. That relates to the Vail Reservoir, which was 
discussed earlier this afternoon. That application was matured into 
a permit. 

On October 4, 1946, Santa Margarita—— 

Senator Minurkin. | would like to ask you a question about Cali- 
fornia law. 

When you get a permit from the State of California does it establish 
a complete determination of a water right? Or must there be showing 
of use or something of that kind afterward? What is the answer? 

Mr. Bennert. It is still something to adjudicate, when you come 
right down to it. But that should be discussed in greater length by 
Mr. Swing and the others here 

Senator MILLIKIN. It might give a priority of application, but that 
might or might not be useful depending upon greater use? Is that 
right? 

Mr. Bennerr. Right. The permit relates back to the application, 
incidentally, which is the reason why I am mentioning these dates. 

Senator Warkins. The water right would originate as of the date 
they go ahead under the permit and do the necessary thing. The 
water right would relate back to the date of the application. 

Mr. Benner. That is correct as I understand it. 

Senator MiIuuikin. That would determine the time of priority. 

Mr. Benner. That is right. 

Now, you have on October 4, a second application by Santa Mar- 
garita Mutual Water Co. for 5,000 acre-feet to be stored. 

On October 11, 1946, you have an application for direct diversion 
rights of approximat:ly 1,800 acre-feet per year to Fallbrook. On 
that same date she applied for an ams. seseeneee for storage, to yield 
approximately 10,000 acre-feet per year. 

On November 12, 1947, Santa idence Mutual Water Co. came 
into the picture and a»plied for a permit to store approximately 60,000 
acre-feet of water per vear. 

On November 28, 1947 Fallbrook filed an application for storage to 
vield approximately 10,000 acre-feet of water per year. Fallbrook 
tiled a second application on Nove mber 2 28, 1947 for the right to store 
and yield approximately 10,000 acre-feet per year. 

Now, in this picture you then come to the appropriative application 
which the Navy has filed in California but never matured, to store 
165,000 acre-feet, which presumably is the best appropriative right 
it is still an inchoate right; it has never been matured-—that the 
United States has. And in this series of applications the United 
States is in a junior position from the standpoint of appropriation to 
all of these other applications. 


Na ai a 
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Meanwhile, Santa Margarita Mutual, for example, has prior appli- 
cations pending but never matured which total approximately 33,960 
acre-feet of water before you reach Fallbrook’s applications. 

Now it is very true that there are many issues to be decided by the 
California Division of Water Resources before Santa Margarita 
Mutual can have any hope of obtaining a permit to appropriate that 
water. But so far as the California Division of Water Resources is 
concerned, those applications are pending before that authority 
They have not been ruled out of the picture. And they are inchoate 
rights from the standpoint of asserting claims to the water of a river 

That being the situation, there is a provision in the bill which the 
departments have submitted which requires that the necessary per- 
mits have been issued before any money could be appropriated for the 
construction of the projects. 

Now it is significant at this point that one of the reasons, according 
to my understanding——and I am sure the California Division of Water 
Resources people are here to give you the situation there—why these 
inchoate applications have never been matured is the existence of 
this litigation. 

The California Division of Water Resources finds itself in the po- 
sition of perhaps doing a futile act until such time as at least one of 
these various suits is tried through to a point of final determination. 

Now the Santa Margarita Mutual Water Co., as was stated befor 
consented to the trial of its case. Therefore, that trial was held, 
notwithstanding any appropriation restriction. The State of Cali- 
fornia intervened in that action. And the fundamental issues in that 
action are, in our judgment—there may be some difference between 
our views and those of the Navy and those of Justice—whether a 
downstream riparian can acquire a prescriptive right by taking water 
out of a watershed when he has nothing but a riparian right. 

A second very important issue is whether a downstream riparian 
in this situation can require upstream users of water to deliver water 
to that downstream owner for purposes of storage. 

Senator Mruirkiy. What court is this pending in at the present 
time? 

Mr. Benner. In the United States District Court for Southern 
California, the Southern Division. 

Senator Miiurkrx. How long has it been there? 

Mr. Bennerr. Well, I think Mr. Swing had better give you the 
time intervals on this. 

Mr. Swine. It was filed, [ think, January 29, 1951. 

Senator Mriurkin. Of course, no one woul | know, but is there any 
indication when you might have a decision? 

Mr. Swina. Against Fallbrook? 

Senator Mriurkrn. Is there any indication when that court that 
has the litigation is going to give a decision? 

Mr. Swina. I think what you are referring to is the appeal, which 
is in the Ninth Circuit Court of Appeals. 

Senator Mriurkin. That is what I am talking about. 

Mr. Swina. Of necessity, an extension of time has been given to file 
the opening brief. There are a good many points involved, some 
20 allegations of error. I am just guessing because it depends on how 

rapidly the Government files their brief, and then argument, but some 
time this fall there ought to be a decision. 
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Senator Mituikin. Thank you. 

Mr. Bennett. And then, of course, the broad issue which is posed 
in the trial court’s decision in the Santa Margarita Co. case is whether 
a riparian can store water under riparian rights and can export riparian 
water out of the watershed. Jn other words, you have the question 
of prescriptive rights. 

Now I think part of the issues which have been involved in the 
controversy through the last 3 or 4 years arise from the fact that, in 
onuuad measure, the legal profession in the State of California has 
always understood that riparian water could not be exported from the 
watershed; that a lower riparian who diverts water on his own prop- 
erty can never acquire a prescriptive right against any upstream user ; 

and, thirdly, that no riparian can store riparian water. 

Senator Mriurkin. Isn’t that the ordinary common law rule of 
riparian rights? 

Mr. Bennett. Yes, sir. 

Senator MiuurKkrn. It would seem so to me, as you listed it. 

Mr. Bennertr. Yes, sir. 

Senator Kucueu. Is it different from the Government’s position, 
the contention the Government has made in this case? 

Mr. Bennerr. Yes. As a matter of fact, the problem that is 
presented by the trial court’s decision is that on every score the trial 
judge has sustained the United States in the claims asserted. How- 
ever, the trial judge has stated in his findings and in his opinion that 
he is ruling according to California law. 

Senator Miturkrn. Then, under the issues of the case that would 
go up on appeal, there would be at least a question of whether you 
would have storage in these facilities? Is that right? 

Mr. Benner. That is correct, sir. 

Do you have any thing you would like to add to this? You are a 
California lawyer, Mr. Swing. 

Mr. Swine. I think you have stated it very clearly and very 
accurately. 

Senator Kucnen. Mr. Bennett, you heard Mr. Rankin and I dis- 
cuss the proposed legislation contingent entirely upon a final adjudica- 
tion of the pending Government lawsuit. May I ask you if that is 
the position of the Department of the Interior? 

Mr. Bennett. I think this is the better statement of the case: 
I believe that with this provisicn about the division of water that is in 
the proposed bill, the Fallbrock people themselves may decide that 
their interests would be better served if some decision, if only in the 
Santa Margarita Mutual case, were rendered on appeal. 

There is nothing in the bill which explicitly says anything about 
final disposition of the lawsuit except in one place, and that is with 
respect to the duty of the Secretary of the Navy, or some other appro- 
priate official, to proceed expeditiously to obtain all the nee essary 
appropriative permits. And that is the only point; it does not say 
that that official, whoever it may be, shall not obtain an appropriative 
permit at an earlier stage. Rather, it says that he must do certain 
things promptly, after final disposition. 

Senator KucHex. So that to that extent you would disagree with 
the answer of Mr. Rankin that it would be entirely contingent upon a 
final disposition of the lawsuit before any steps could be taken with 
respect to an authorization bill? 
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Mr. Brennerr. I think there is a possible construction of the bill 
which was submitted which might lead to that conclusion. I also 
think it may be reasonably concluded from the language that when 
those legal issues appear to have been settled the matter could be 
disposed of. Now maybe Mr. Rankin would like to comment on that. 
We favor the latter interpretation of the language which wa’ sub- 
mitted, but I might state that the language which was submitted was 
finally agreed upon at 6:15 last night. 

Senator Miuurkin. I would like to ask Mr. Rankin, while we are 
going along here. 

What do you say about that? 

Mr. Rankin. | am in agreement with Mr. Bennett on that. But 
if he means this, that the decision of the Santa Margarita case in the 
appellate court may so decide the issues regarding this entire matter, 
there is no necessity to try out the Fallbrook question. 

Mr. Bennerr. That is exactly what I meant to say. 

Mr. Rankin. And from that the Secretary of the Interior can 
determine the rights of the parties to such an extent that everybody 
will agree there is no purpose in trying the other case. 

Senator Mitiikiy. You are not contending that every single facet 
of this litigation has to be finally decided upon before judgment 
could be reached by the Secretary of the Interior? 

Mr. Rankin. No. 

Senator Miuuikin. Are there any questions? 

Senator Kucue.. Congressman Utt has some figures he wants to 
submit for the record. 

Senator MiLurkin. Give them to the reporter. 

Representative Urr. | would like to just read them off. They are 
very short. 

| would like to read these, if I may, because so much reference 
has been made to the point that riparian users are transporting water 
out of the watershed. I do have the figures on Camp Pendleton. 

Starting in 1945, there were 6,396 acre-feet used within the water- 
shed, and 4,332 acre-feet transported out of the watershed. In 1946 
there was 6,160 feet used in the watershed, and 3,729 transported 
out of the watershed. In 1948 there was 6,894 feet used within the 
watershed and 4,417 out. And so on down to 1942, along the same 
average, with 6,352 feet used in the watershed and 4,137 feet trans- 
ported by the riparian user in the watershed to another territory. 

Senator Miuiikin. And what is the point of those figures? 

Representative Urr. That we contend under California water law 
no riparian user has the right to transport riparian water out of the 
watershed into another district, and if he does do that he gains no 
prescriptive rights under California law by so doing, even though 
they claim that they have gained prescriptive rights. 

Senator Minurkin. Thank you very much. 

Mr. Bennervt. | might say, in order to shorten some of this state- 
ment that I have, that our information concerning the actual uses of 
water by the Navy are nil. However, we do have, for whatever value 
they may have for this purpose, a few figures which we have derived 
from findings of the trial court in the Santa Margarita Mutual Water 
Co. case. 

Senator Mriurkin. Could we hear them, or get them to go in the 
record? 
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Mr. Bennett. There is only one paragraph. I believe we should 
read them into the record, Senator. 

Senator MrLirkin. Go ahead. 

Mr. Bunnerr. Now, at best, these findings require interpretation. 
And, secondly, they may or may not be sustained on appeal as having 
been established by the evidence before the court. But nevertheless 
from our view of those findings, this is the approximate picture of 
nonriparian uses by the Navy. 

From 1943 through 1951 the actual use of water on Federal property 
in the area averaged 9,934 acre-feet per vear. The greatest total 
consumption was in 1949, when 11,645 acre-feet were used. Consump- 
tion within the watershed of the Santa Margarita River in any of 
these years did not exceed 6,894 acre-feet, which was in 1948. The 
remainder of the consumption has been outside the watershed of the 
river system. 

In 1949, 5,008 acre-feet were utilized outside of the watershed, and 
the average of such use in the period 1943 through 1951 was 3,739 
acre-feet. Excluding the first 2 years of this period, average annuai 
utilization outside the watershed has been 4,317 acre-feet, or 40 
percent of the total used by the Navy. 

Now, the reason we make any reference to this at all is that it 
appears to us that if the Navy should lose its conte oiled on appeal 
its water supply situation would be relatively serious, and some 
solution in the form of a contingent authorization, which was the bill 
which was offered to you by the departments today, is wholly justified 
on that basis. 

Now, is that a fair statement, Mr. Rankin? 

Mr. Rankin. That is right. That is our position. 

Senator Mitiikin. | think, Senator Kuchel, California should have 
the opportunity to study this substitute, and we will not be precipitous 
about having an executive session on it. You can give us a brief of 
any objection you have to that substitute bill. 

Senator Kucue.. Senator Smathers did want these other gentlemen 
to be heard. 

Senator MILuikIN. Yes, they will be heard. 

Mr. Bennerv. I think I will just read the data that we have = 
the project study made by the Bureau of Reclamation several yea 
ago concerning the costs and the land picture in the Fallbrook Public 
U ‘tility District. 

Senator MILLikin. We have that report on file here. 

Mr. Bennett. Good. That is fine. Do you have the up-to-date 
costs? I had better give you the changes that have been reported to 
us. 

According to our information, the cost of constructing the distribu- 
tion facilities would be somewhere near $2,100,000 in terms of today’s 
prices. The Corps of Engineers’ report of 1948 on the Santa Margarita 
River gave an estimated cost of De Luz Dam and Reservoir at 
$17,380,000. The Bureau of Yards and Docks, Navy Department, 
has recently advised the Bureau of Reclamation that the estimated 
cost of the dam and related facilities today would be $22,173,000, 
including $3,156,000 for certain specific Navy facilities. Thus, the 
entire cost of the works which would be authorized by S. 2521 would 
be about $24,273,000. 

Senator Miiuikrn. As contrasted with what figure? 
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Mr. Bennett. The original figure would have been $18,698,000. 

Senator Miiurkin. All right. 

Mr. Bennerr. If my arithmetic is correct here. 

Of the construction cost of the joint facilities, it is believed that 
approximately $4,706,700 would be properly allocable to water supply 
for nonmilitary purposes of Fallbrook. 

Senator Minirkin. I would like to ask someone with the Engineers 
how much time would be involved in giving this committee a revised 
estimate 

Colonel Starbird (Col. Alfred D. Starbird, Corps of Engineers). 
I believe we could probably get you a revised estimate within a week 
or so, SII. 

Senator Mintitikin. Within a week or so? That ‘or so’’—what 
does that mean? 

Colonel Starsirp. Sir, might I check with the field? 

Senator Mintuikin. Can we figure on it in, sav, a week? 

Colonel Starsirp. | will certainly try to get it to you within a 
week. 

Senator MiturKin. Get it over here; will you? 

Colonel Starpirp. Yes, sir. 

Mr. Bennett. The repayment period provided in 5S. 2521 will be 
56 years from the time when a full water supply first becomes avail- 
able to Fallbrook. In addition, the bill provides for a development 
period during the initial filling of the reservoir. The Bureau of Recla- 
mation—and I believe also the Corps of Engineers—in determining 
the probable time necessary to fill that reservoir, both consciously 
ised a very conservative estimate with respect to the water-supply 
cycle of the area, and they therefore allowed up to as much as 17 
years for the filling of this reservoir. Now, that period would be 
very much dependent on which phase of the water-supply cycle in 
that area we happened to be coming into. But the bill allows for a 
development period of as much as 17 vears. 

Senator Miuurkin. Which means, in terms of money? What 
happens during that period? Who pays what? 

Mr. Bennerr. That I will come to a little later, Senator. 

Senator Minturkin. All right, go ahead. 

Mr. Bennett. I have information on that. 

Senator Miuuikin. Go ahead. 

Mr. Bennerr. The repayment by Fallbrook will require an annual 
payment on the basis of present cost estimates and allocations of 
approximately $142,000 for operation, maintenance, and_ replace- 
ments; $262,700 for construction, and an additional sum for interest 
on the portion of the cost which is chargeable to supplying water for 
municipal and domestic use in accordance with reclamation practice. 

In addition, the district will have the costs of its own distribution 
system to bear. With respect to the development period the language 
in the departmental bill is identical with S. 2521. 

Senator Miuuikrn. It might be a good idea for you to put in that 
statement, after you have finished talking. Because it looks to me 
like you have some important figures in there. 

Mr. Bennerr. During the development period the Fallbrook 
Publie Utility District will be required to pay on the basis of water- 
supply contracts, which would depend upon the amount of water that 
they would get. 
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Now I might say that the departmental bill has a section which is 
patterned after the memorandum of understanding of 1949. It is 
not exactly the same by any means, but it is patterned after the 
original understanding of the field agents of the executive departments. 

There is a graduated scale of maximums of water to be delivered 
to Fallbrook during that development period in the Department bill. 
The actual quantity delivered would be by agreement between the 
Secretary of the Navy and the Secretary of Interior. So, naturally, 
under those circumstances, there is no fixed obligation on the district 
during that development period. 

I think that covers the major portion of the material that I had 
to offer, and I think that we at least would like to have you hear 
the Navy witnesses in particular. 

Senator Mriurkin. We will hear them. We promised to. 

Any questions? 

Thank you very much. 

Who is next, Senator? 

Senator Kucue.. The Senator from Florida asked me particularly 
if representatives of the Marine Corps could appear and testify, and 
also the Judge Advocate General of the Navy is here. 

Senator Mitiikin. We promised to hear the Navy folks. So, step 
right up, Admiral. Will you identify yourself for the record, please. 


STATEMENT OF ADM. IRA H. NUNN, JUDGE ADVOCATE GENERAL 
FOR NAVY 


Admiral Nunn. I am Rear Adm. Ira H. Nunn, Judge Advocate 
General of the Navy, sir. 

Mr. Chairman, it is the position of the Navy Department that 
whatever rights the Government has in the waters of the Santa 
Margarita River should be protected. And that is our only concern. 

Subject to that reservation, the Navy Department has no objection 
to the impounding of such truly surplus waters as may exist, if any, 
and to the allocation of such truly surplus waters to whomsoever the 
State of California may designate. 

The Navy Department has no objection to the construction of a 
dam upon Government property for the purpose of impounding surplus 
waters if the responsible officials of the Government determine that 
surplus waters susceptible of economic capture and use exist in the 
stream. 

The position of the Navy Department in this whole matter is 
elementary. It purchased certain lands with water rights in 1942. 
Since that time the Government’s use of water believed to be Gov- 
ernment-owned has been challenged, and an action is pending in the 
Federal courts to quiet the Government’s title, that is, to establish 
the extent of the Government’s rights, if any, to the water. 

So far as this action has progressed in the courts the Goverament 
has succeeded. 

In this pending action the United States claims nothing by reason 
of its sovereignty. It asserts and expects that the law of California 
shall apply to the action. It does not seek to achieve any sort or 
type of federalization of an intrastate or nonnavigable stream. 

The Secretary of the Navy directed me to be very explicit on those 
points, Mr. Chairman. 
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Senator Miiurkin. The chairman of the committee appreciates it 
very much. 

Admiral Nunn. The United States in this matter is in exactly the 
same position as a private litigant would be who bought property 
several years ago and now seeks to have his title quieted in the courts. 
The Navy Department believes that the rights of the United States 
in this matter should be adjudicated and determined by the courts. 
Even so, the Navy Department does not object to the bill drafted 
yesterday by a conference of representatives of the Departments of 
Justice, Interior and Navy. It is believed that the terms of this 
bill will protect the interests of the United States and will, if facts 
warrant, make surplus water available to appropriators, provided, of 
course, surplus water exists. 

The features which we believe protect the interests of the United 
States are as follows: 

First, authority for the Secretary of the Interior to construct the 
dam is conditioned upon several things, one of them being a finding 
by the Secretary of the Interior that the stream will yield 20,000 acre- 
feet per year after first filling. In making this determination the 
Secretary of the Interior is required to give consideration to such 
rights as may exist and to the hydrology of the stream. 

The Navy Department feels that the Secretary of the Interior is 
the appropriate official to make this determination, and that it is 
neither the responsibility nor within the province of the Navy 
Department to do so. 

Second, the 2 avy Department will not be charged with the costs of 
the dam or its facilities until the dam is completed, and then only 
insofar as the wavy or Marine Corps make use of the dam or its 
facilities. 

Senator Mruuikin. Does that put the Navy in any different position 
than any other beneficiary of the project? 

Admiral Nunn. No, sir. 

Senator Mittikin. You want no more; you will take no less. 

Admiral Nunn. That is right, sir. The Navy Department favors 
this position because it is desired that appropriated funds which might 
become available for purposes of national defense be retained for that 
purpose rather than being used for construction of the dam. 

Third, the bill asserts by its terms that it shall not be construed as 
a grant or relinquishment by the United States of any right to the use 
of water from the stream; that it shall not be construed to create any 
legal obligation upon the United States to store any of its water in 
the dam; and that it shall not be construed to require the division of 
any of the waters of the United States. These reservations are neces- 
sary to prevent loss by the United States of its property rights in the 
river through a merger with other provisions for the disposition of 
water contained in the bill. 

Senator Miiuikrn. Just a minute, Admiral. 

Mr. Bennett, are there any of the conditions which the admiral has 
mentioned that are offensive to the policy of the Interior Department? 
If you didn’t hear them I will ask the admiral to read the last 2 or 3 
of them. 

I am sorry to bother you, Admiral, but will you read the last 2 or 3 
of them? 

Admiral Nunn. I will read from the beginning, then, Senator. 
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Senator Miiuikin. All right. 

Admiral Nunn. Authority for the Secretary of the Interior to con- 
struct the dam is conditioned upon several things, one of them being 
a finding by the Secretary of the Interior that the stream will yield 
20,000 acre-feet per year after first filling. In making this deter- 
mination the Secretary of the Interior is required to give consideration 
to such rights as may exist and to the hydrology of the stream. The 
Nav V Department feels that the Secretar \ of the Interior is the appro- 
pr-ate official to make this determination. 

The Navy Department will not be charged with the costs of the 
dam or its facilities until the dam is completed, and then only insofar 
as the Navy or Marine Corps make use of the dam or its facilities. 

Senator Minurkin. Is that all right, Mr. Bennett? 

Mr. Bennerr. That is all right, Senator, because the bill that has 
been submitted, from our standpoint, in effect says that by agreement 
we shall be reimbursed by the Navy in reasonable proportion to the 
use that they make of the facilities, or, in the alternative, we are given 
the authority to contract under section 9 (e) of the Reclamation Proj- 
ect Act of 1939 for delivery of that water to third parties, and thus 
obtain reimbursement. 

Senator Minuikin. Proceed, Admiral. 

Admiral Nunn. The bill asserts by its terms that it shall not be 
construed as a grant or relinquishment by the United States of any 
right to the use of water from the stream; that it shall not be construed 
to create any legal obligation upon the United States to store any of 
its water in the dam; and that it shall not be construed to require the 
division of any of the waters of the United States. 

Senator Mintiikin. How about that? 

Mr. Bennett. That applies as to all water to which the United 
States now has a right other than the appropriative right which was 
filed for in 1948, I believe it was, but never perfected. 

I think you will agree that there was no intention to exclude any 
water you might get under that application from the purposes of this 
project. Is that correct? 

Admiral Nunn. That is right. 

Senator MiLurkin. It seems perfectly obvious to me that if every- 
body is going to start excluding his own water from storage we are 
just building a monument to something or other, foolishness. That 
is not the intention, Admiral. 

Admiral Nunn. That is right. 

The bill provides that unless the Secretary of the Navy agrees to 
the contrary, the dam shall be operated in such manner as will permit 
the free passage of the water to which the United States is entitled. 
Part of the Government’s water rights are believed to be rights which, 
under the law of California, may not be stored except in a state of 
nature. Hence, it is necessary that the Government’s water flow 
unimpeded past or through the dam to prevent loss of right or change 
in the character of rights. 

Senator Miuurkin. How about that, Ben? 

Mr. Bennett. We felt that the statement in the bill was justified 
on the basis that it, in effect, says that this act would create no legal 
obligation on the United States to store that water Now, whether 
the United States actually at a future date decided to store riparian 
water would depend entirely on whether its appropriative rights were 
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of sufficient priority and the competing rights of other riparians were 
such as to justify that measure. Those things cannot be predicted 
5 or 10 years in advance. So we agreed to that section on that basis. 

Admiral Nunn. The bill would repeal provisions of the Appropria- 
tion Acts of the Department of Justice and the Department of De- 
fense which prohibit the expenditure of funds appropriated to those 
departments in the preparation or prosecution in the district courts 
of the action brought by the United States to quiet its title to waters 
of the Santa Margarita River. 

As previously stated, the Navy Department believes this case 
should proceed to a final adjudication. In fact, it appears that no 
realistic determination of the problems of the Santa Margarita River 
Valley and its adjacent areas can be made until the case is tried. 

Therefore, we would like to have those restrictive provisions taken 
away. 

Senator MiLuikin. But again you are asserting, you are asking 
only for the title which you acquire from the person from whom you 
acquired it. 

Admiral Nunn. Exactly, sir. 

Senator Miturkin, You are not setting up any paramount claim of 
the United States or anything of that kind? 

Admiral Nunn. No, sir. The paramount claim we assert is the 
paramount claim of a riparian as against an appropriator. 

Senator Kucue.. On the point, Admiral, if I may interrupt, because 
I want the chairman to get the full impact of this, I was not in the 
Congress when you attached the restrictive language against prose- 
euting this lawsuit. And thes e are two sides to it. I mean I am 
trving to look at this as impartially as I can. 

The administrative agencies, the Navy and the Department of 
Justice, nevertheless did proceed contrary to the language which was 
adopted by the Congress. And it is that language which three times 
has been adopted by the Congress that is now sought to be repealed, 
as a part of this plan. 

Senator Mitirkin. Well, you give us your views on that part. 
We will have time to analyze the proposed substitute bill, and you 
can let us have your views on that. 

Senator Kucuen. All right, sir. 

Senator Muiturkin. My memory of that is that that restrictive 
language was put in to prevent the United States from harassing 
people through a claim of some kind of superior paramount rights by 
reason of the fact that it was the United States Government. Now 
I may be all wrong on that. 

Mr. Bennerr. Mr. Chairman, may I suggest that this record 
might be more complete if a copy of the original complaint filed by 
the United States in this action be made a part of the record. 

Senator Miiturkin. We will do that. And who is going to put it in? 

Mr. Bennerv. | have a copy of it. 

Senator Mriiurken. Will you put it in the record, Mr. Bennett 
(See appendix.) Go ahead Admiral. 

Admiral Nunn. Mr. Chairman, for purposes of the record, and 
apropos of Senator Kuchel’s last statement, the first restriction 
contained in any law was contained in the Department of Justice 
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Appropriation Act and made no restriction, certainly by its terms, 
upon the appropriations made to the Department of De fense. And 
it was while only that restriction was pending that the Navy De ‘part- 
ment spent money on the suit. mt was during that time that we tried 
the case in the district court against the Santa Margarita Mutual 
Water Co. and the State of ( ‘alifornie as a defendant in intervention, 
and got judgment for the United States. 

In the following year the restriction was placed in our Appropriation 
Act as well, and since that time we have not spent any money on the 
case, sir. 

Senator MILLikIn. I see. 

Admiral Nunn. And it is my belief, on pretty good authority, that 
the Department of Justice has not spent any money on the case since 
the original restriction appeared. 

Senator Minirkin. That is very heartening. 

Senator Kucuen. The only reason I brought it up—and I em not 
acquainted with it—it was urged by my colleague before I was here—is 
it not true that the Comptroller General did disagree, however, with 
the expenditure by either the Navy or the Justice De ‘partment, and 
contend, to the contrary, that moneys had been expended in violation 
of that provision? 

Admiral Nunn. Yes, sir, he did. The Secretary of the Navy asked 
him before he embarked on this venture, and the Comptroller General 
told him that the Navy Depertment’s funds were restricted too. 
And the then Secretary of the Navv, Mr. Kimball, sought the advice 
of evervone available to him, and everybody except the Comptroller 
General felt that his funds were not restricted, and that his duty to 
protect the Government property in his care required him to proceed. 

The Comptroller General bas reported to Congress that the De ‘part- 
ment has spent money illegally and contrary to his advance decision, 
and hearings have been held on that matter before the Committee on 
Government Operations of the Senate. Senator Kuchel was correct 
in that the Comptroller General critized Navy expenditures. 

Senator Mitirkin. Go ahead Admiral. 

Admiral Nunn. To repeat what I have said before, the Navy 
Depar ment does not object to a solution of this matter in which the 
Government’s rights are fully protected. This is a complicated legal 
matter, however, and it is difficult accurately to express adequate 
protec tiv e measures. 

The Navy Department believes the bill emanating from the Bureau 
of the Budget to be adequate but believes it affords a minimum of 
safeguards for the interests of the United States. 

Senator Mitutken. Thank you very much, Admiral. 

Admiral Nunn. Thank you, sir. 

Senator Mrutrken. Mr. Rankin. dv = have a copy of the stipu- 
lation? 

Mr. Rankin. I don’t herve it with me, but I can furnish it to you. 

Senator Minurkin. Will you, so that we ean file it for the record? 
Send us a copy, if you will. (See appendix.) 

Senator Minuikin. General Hill? 
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STATEMENT OF MAJ. GEN. P. T. HILL, QUARTERMASTER GENERAL, 
MARINE CORPS. 


General Hitt. I am Maj. Gen. P. T. Hill, Quartermaster General 
of the Marine Corps. 

The Marine Corps is in full support of the executive office of the 
Bureau of the Budget’s submission as of the 12th of March, 1954. 

Supplementing Admiral Nunn’s statement, these are the issues in- 
volved in the case of the United States v. Fallbrook Publie Utility 
District in the United States District Court in and for the Southern 
District of California, Southern Division. 

1. Property rights involved: The United States Government ob- 
tained in fee simple in the years 1941-43, 135,000 acres of land owned 
by the Rancho Santa Margarita vy Flores. There passed to the 
United States with that acquisition invaluable rights to the use of 
water in the Santa Margarita River. 

2. Located in the area and on this land and wholly dependent on 
this water are the United States Naval Hospital, the Naval Ammuni- 
tion Depot, Fallbrook, and Camp Joseph H. Pendleton, Calif. 

3. In connection with these properties the United States has ex- 
pended over $100 million. 

+. From 1941 to 1946 the United States used these waters without 
encroachment or threat of encroachment by the Fallbrook Publie 
Utility District. During that period, pursuant to a gratuitous license 
from the United States of America, the Fallbrook Publie Utility 
District was permitted to divert and use from the Santa Margarita 
River a very small quantity of water solely for domestic purposes. 
Until July of 1948 the district continued to use that water as gratui- 
tously allowed by the United States. 

Senator Mitiikin. General, as to this gratuitous license you speak 
of, what right has the Federal Government to give a gratuitous license? 
What is that all about, Mr. Swing? That is a new one on me, and I 
am curious what it is. 

Mr. Swina. I don’t know what the legal significance of it is either. 
They said they would not object to the Fallbrook Public Utility 
District taking water. This was before my time. And water was 
pumped. Subsequently, Fallbrook went to the State and asked for 
a legal right and got it. 

Senator Mitirkin. Go ahead, General. 

General Hintu. This started in 1931 and was a gratuitous permit 
from the Santa Margarita y Flores Ranch to Fallbrook to take 10 
miners’ inches. 

5. In late 1946 the Fallbrook Public Utility District sought to 
initiate rights in the Santa Margarita River for a small quantity of 
water. Subsequently it made claims to 31,800 acre-feet from the 
Santa Margarita River, that quantity of water exceeding the normal 
flow of the stream. Presently the Fallbrook Public Utility District 
is diverting a small quantity of water not exceeding 1,800 acre-feet 
per year. 

6. The encroachment and threat of encroachment of the Fallbrook 
Public Utility District upon the rights of the United States to the 
water of the Santa Margarita River jeopardize those military estab- 
lishments mentioned above. 
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7. Conflict between the Fallbrook Public Utility District and the 
United States of America resulted in conversations between field per- 
sonnel of the Department of tie Navy and representatives of the 
Fallbrook Public Utility District, seeking an amicable settlement. 
Those conversations were carried on in the years 1948 and 1949. <A 
thorough investigation of the rights of the United States, as they re- 
lated to the newly initiated claims of the Fallbrook District, resulted 
in the conclusion that to accord to the Fallbrook District the rights 
which it asserted would be ruinous to the water rights purchased and 
paid for by the United States. 

8. There has never been an agreement between the Fallbrook 
Public Utility District and the United States. It has been repeatedly 
asserted that there was such an agreement. Amy discussions were 
purely exploratory, seeking an amicable settlement, facts well known 
by the representatives of the Fallbrook Public Utility District. 

9. The then Acting Secretary of the Navy, on November 14, 1950, 
recognizing that the Fallbrook Public Utility District was encroaching 
and threatening to encroach in a manner adversely affecting the rights 
of the United States, requested the Attorney General to institute 
an action to protect those rights. 

10. Pursuant to that request from the Acting Secretary of the Navy, 
the Attorney General, on January 27, 1951, instituted a suit to have 
those rights adjudicated and to protect them. 

11. These facts respecting that suit are emphasized: 

(a) It is a suit to quiet title to those invaluable rights in the Santa 
Margarita River which the United States purchased and for which 
it paid a huge sum. 

(b) This suit seeks to have the court define and declare the rights of 
all claimants to water on the stream in question. It does not and could 
not deprive anyone of his rights. 

(ec) Chief Judge Yankwich, of the United States district court, in 
an exhaustive opinion, has fully sustained the position of the United 
States as to the character of the suit and the relief which the United 
States is seeking. That opinion is reported in One Hundred and First 
Federal Supplement, 298 (D. C. S. C. Cal. S. D. 1951). 

(d) Judge Yankwich’s opinion discloses the erroneous character of 
the charges of those who would prevent the trial of this suit. 

(e) As further disclosed by Judge Yankwich’s opinion, the action 
is simply one to have adjudicated rights to the use of water measured 
by the laws of the State of California. It is not a suit in which the 
United States is claiming any rights to the use of water by reason of 
its sovereignty. 

12. By stipulation entered into November 29, 1951, the United 
States and the State of California resolved the contentious questions 
which had arisen and agreed to a free and full exchange of information 
respecting the litigation. 

13. Those who fear the trial of this case have alleged that there are 
14,000 defendants. That is untrue. Actually there have been served 
approximately 2,000 defendants, not an unusual number in litigations 
of this character. The principal counsel for the defendant has recog- 
nized and by an affidavit filed with the court affirmed that to adjudi- 
cate the rights in question all of the claimants to the Santa Margarita 
River watershed water must be before the court. 
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14. Senate bill 2521 and H. R. 5731, 82d Congress, will give away 
invaluable rights of the United States to the Fallbrook Publie Utility 
District. Those companion bills are highly objectionable for these 
reasons: 

(a) They would strip the United States of those rights to the use of 
water; the replacement cost of which has been estimated to be $1 
million per annum, 

(6) By reason of the character of the rights included in the bill, there 
is grave doubt if Congress has the powers to accord the Fallbrook 
Public Utility District the special privileges which the bill contem- 
plates. 

‘c) The bills are discriminatory against other claimants to the same 
waters of the Santa Margarita River who have prior and better rights 
to those waters than the Fallbrook Public Utility District. 

(d) Efforts to circumvent the action brought by the United States 
to protect its rights by giving away those rights will settle nothing, 
but, to the contrary, will create a chaotic situation on the stream, 

Neither of these bills became law, although House approval was 
gained, 

15. The Federal court handling the lawsuit decided to segregate 
the two principal defendants who are would-be appropriators and ex- 
porters from the watershed, for trial, separate from the riparian aspects 
of the case. These defendanis are the Santa Margarita Mutual Water 
Co., with a State priority date of October 4, 1946, and the Fallbrook 
Public Utility District, with a priority date of October 11, 1946. 

The State of California intervened in these separate trials. 

Pretrial hearings were bad in August 1952, resulting in a pretrial 
order in September 1952, which defined the matters at issue. Incor- 
porated in the pretrial order was a finding by the court that the case 
would be settled on an inter se basis, that is, all parties would have 
the status of both defendant and plaintiff. The judge stated that as 
long as one defendant wanted his rights determined the case would 
vO on. 

By a series of legal maneuvers, the Fallbrook Public Utility District 
has not come to trial, but the Santa Margarita Mutual Water Co. 
case has been tried with the State of California intervening and the 
judge has decided in favor of the Government (108 Fed. Sup. 72, 
109 Fed. Sup. 28 and 110, Fed. Sup. 28). 

Since the Fallbrook Public Utility District priority date is later 
than that of Santa Margarita Mutual Water Co., it would follow that 
decision will be in favor of the Government as against Fallbrook. 
Fallbrook, therefore, is vigorously seeking legislative action which will 
favor them over all other parties. 

The case has been tried in strict accordance with the laws of the 
State of California. An additional facet was added to the case on 
July 14, 1952, when a defendant, Max M. Henderson, filed a formal 
cross-complaint. The Santa Margarita Mutual Water Co. and the 
State of California have filed appeals which are now pending in the 
Ninth Circuit Court of Appeals at San Francisco. 

16. Riders have been included in the current appropriation acts of 
the Departments of Justice and Defense designed to preclude further 
Government participation in the pending lawsuits. ‘The present 
Attorney General of the United States has testified before committees 
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of Congress against the inclusion of these riders in future appropriation 
bills. 

17. The companion bills, S. 2521 and H. R. 5731, would place com- 
plete control of the water supply within the installations in question 
in the State. 

18. It is recommended that no legislative action be taken which 
would affect final adjudication ot the case. After a scientific and legal 
determination of the rights involved can be had, the problem will have 
been skimmed of controversy and can be calmly examined to see if 
legislative action is reasonably required. 

I thank you, sir. 

Senator MILurkin. Well, you are not suggesting that the authoriza- 
tion be held up until that day comes? As I understand it, the memo- 
randum of agreement, or whatever it is, contemplates an authorization 
that there should be no money spent. 

General Hinu. I suggest, sir, the present submission of the 12th of 
March 1954 rather than the other two bills. 

Senator Miiurkin. And that is agreeable to you? 

General Hill. Yes, sir. 

Senator Miiuikin. Are there any further witnesses? 

Senator Kucneu. Senator, may I[ ask a question? 

Senator MiLurkin. Yes, indeed. 

Senator Kucue.. It was my colleague from California who, | 
guess, three times, urged the adoption in the appropriation measures 
of the rider to which you referred, and I understand that you quarrel 
with that theory of Congress adopting language intended to prevent 
a lawsuit from being tried. 

General Hii. Yes, sir. 

Senator KucueE.. It is, however, nevertheless a fact, is it not, that 
on three different occasions the legislative branch of the Government 
of our country did see fit to adopt that. 

General Hit. | have no quarrel with the actions, as to what they 
did do. The question is what I would do in like and similar cir- 
cumstances. And, sir, I believe that it is the American way of life 
to settle in court. 

Senator Kucnet. I am in a position, General, being a brand new 
Member of the Senate here, and who, in reviewing this record, finds 
that on three different occasions, whether you and I would agree or 
disagree with the logic behind it, the Congress of the United States, 
a legislative branch of our country, did adopt language restricting 
the funds of the Navy Department, the Department of Justice, with 
respect to this litigation. You have a perfect right to quarrel with it. 
The point is that the Departments did not abide by the language of 
the Congress as it was laid down in those riders. Is that not correct? 

General Hinz. | believe Admiral Nunn testified to that, sir. I] 
have no control over my superiors. 

Senator Kucue.. General, with respect to the 2,000 defendants 
who were served in the lawsuit, can you tel) as to the number of 
those 2,000 individuals who have any substantial rights to be liti- 
gated under the filed lawsuit? 

Colonel Rosrertson. | am Lt. Col. E. B. Robertson. I don’t be- 
lieve that the Marine Corps is qualified to pass on and answer that. 
[t requires the determination of a lawyer, which the general and myself 
are not. 














68 WATER USE, SANTA MARGARITA RIVER, CALIF. 


There is one aspect, however, of the Senator’s previous question, 
where you were touching on the rider and the propriety of it. Of 
course, we have no right to question the propriety of an act of Con- 
gress. But we must remember that this court case, on request and 
motion of the State of California, is inter se. That is, every man has 
the position of plaintiff. And, further, this man Max Henderson has 
filed a formal cross-complaint, and Max Henderson is insisting on his 
right to be heard against the United States. His predecessor in inter- 
est was a party to the old stipulated judgment between Vail and the 
United States Max Henderson is seeking not only to contest the 
United States in this case but to upset the old stipulated judgment. 
And we feel that he has a right to. 

Senator Kucuen. Colonel, is it not true that what vou have just 
said goes to the question of the policy involved in Congress adopting 
the rider? But the fact nevertheless does remain that the Congress, 
three different times, has adopted it, has seen fit to adopt it, and the 
House of Representatives, a few days ago, this year, again has 
adopted it. 

Colonel Rosperrson. Yes, sir 

Senator Kucure,. Now I want to say this: I look on my respon- 
sibilities here as a Senator of the United States, as well as one from 
California. I do not want to put my name on any legislation at 
any time that is going to injure any department of the Federal Gov- 
ernment, certainly not the Military Establishment. And I want 
very respectfully to take complete issue, General, with your statement 
that the bill which Senator Knowland and I have introduced would 
do violence to the Military Establishment, and particularly would 
take away the rights which the Marine Corps and the Navy Depart- 
ment have or claim to have. 

Certainly there is nothing in the wording of the bill, General, as | 
read it, which would permit that kind of a statement to be made. 
And I do not want the Government to have legislation passed which 
will relinquish any such rights. 

May I inquire where, in either of the bills, the House or the Senate 
bill, you find language which can be used as a basis to relinquish 
rights which the Government may have with respect to water? 

General Hii. I don’t have a prepared statement on that. I have 
submitted all of them to the Judge Advocate General, sir. I can 
get one and submit it for the record if you desire. 

Colonel Ronerrson. Senator, if you would like, I can explain 
something on that. We were hoping, in the interest of saving time 
as the Chairman has asked, that we would not get into the engineering 
aspects of these other two bills, that we preferred the new version. 

In essence, the basic objection to the other bill is that we felt it 
required us to store riparian water. And, of course, the storage of 
riparian water would have the effect of abrogating our whole con- 
tractual stipulated judgment with the Vails, and possibly causing 
upstream riparians to have the right to move in on that riparian water. 
Because Mr. Vail has much riparian land he could apply every drop 
of it too if he could get hold of it. 

Senator Kucnen. Colonel, in the general’s prepared statement, 
you will recall the statement that the two bills before us would give 
away rights of the Navy Department. Now, first, I want to call 
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your attention to the language of my bill, on page 5, line 6, which 
says: 

Nothing in this act shall deprive the United States of such riparian rights to 
the waters of Santa Margarita River as it may have pursuant to the laws of 
California. 

My only desire is not to have the record indicate that this bill is 
designed in any specific instance to relinquish rights which your 
Department or any other department has. 

Colonel Ropertson. We didn’t feel that there was that design, sir. 
We felt there was that defect. We felt that you intended to do it, 
but we don’t see how the Congress of the United States can change 
California law. 

Senator Kucueu. You felt we intended to do what, Colonel? 

Colonel Ronrerrson. We didn’t think that you intended to give our 
wateraway. We think that the Congress could not, even if it intended 
to, exempt us from giving it away—the laws of California will still 
Operate. Storing reparian water begins to change its character, and 
allows the other riparians to move in on it because they are coowhers 
of it. We are not the exclusive owner. That was our contention. 
We want to say that there was a defect in the bill. We were not 
quarreling with the intent of the bill 

Senator Kucueu. I have no further question. 

Senator Miuiikin. I think that finishes the witnesses. 

Senator Kuchel, we appreciate very much the efforts that you made 
to assemble witnesses here and help us out in this hearing. And how 
much time do you want to submit a brief taking up this newest sub- 
stitute proposal? 

Senator Kucuen. Mr. Chairman, I give you my word that if vou 
will give me a week I will have the comments. (See appendix). 

Senator Miiurkrin. All right. Now, the engineers wi!! have some- 
thing in within a week? 

Colonel Srarrirp. We will have it within a week. 

Senator Miniikin. Thank you very much. Then we will figure 
on closing this thing actually and formally a week from now. (See 
appendix). 

Thank vou all very much for coming. 

(Whereupon, at 7 p. m., hearing was recessed, subject to the call of 
the Chair.) 





APPENDIX 





UniTep Srares SENATE, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
March 26, 1954 
Hon. Eveene D. MILuirkin, 
Chairman, Subcommittee on Irrigation and Reclamation, 
Senate Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C. 


My Dear Senator: I have shortly returned from California and I would like 
to present my views on the so-called departmental draft submitted to your sub- 
committee with respect to the construction of a dam and reservoir at De Luz ona 
part of the Camp Pendleton military reservation. First, I want to emphasize 
the fact that I was gratified to know that the Departments of Justice, Interior, and 
Navy expressed themselves as in agreement, in principle, on the desirability of the 
construction of a dam at this site. 

My comments are directed to the departmental draft bill submitted by the 
Bureau of the Budget at the time of the hearing. You will recall that the Bureau 
of the Budget pointed out it had been in conference with the Departments of the 
Interior, Navy, and Justice and that those Departments “reached a measure of 
agreement as to the kind of legislation which it is believed will end the controversy 
involved over the use of waters of the Santa oe River and protection of the 
legitimate interests of all parties involved. A draft bill which embodies the prin- 
ciples of this agreement’’ was submitted for the consideration of the committee. 
It is upon this suggested draft that I wish to comment inasmuch as both Senator 
Knowland and I agree that this version should receive consideration by this com- 
mittee, with the modifications I make following in this memorandum. 


Marcu 26, 1954. 

The main points of oe ‘rence which need reconciliation relate to (1) the time 
of construction and (2) the provision repealing the appropriation bill rider. 

As to the first point the question has been presented as to under what circum- 
stances the dam and reservoir should be built. Generally speaking, the view of 
the Navy and Justice was that the construction should not take place until a final 
determination in the litigation is made. It is basic in the thinking of both Senator 
Knowland and myself that the construction of the dam should not await nor in 
any way be related to the final adjudication of the pending litigation. State 
officials are in agreement on this. 

On the second point it is the belief of both Senator Knowland and myself that 
the submitted section 7 has no place in this legislation. On three occasions the 
Congress has inserted this provision attempted to be repealed in appropriation 
bills and has thus expressed its intention clearly. It should be pointed out that 
the enactment of the bill before the committee may well make the question of 
this prohibition on expenditures of funds moot. 

Apart from the two crucial points elaborated upon above there are other charges 
proposed which are detailed in the following paragraphs. In order that you may 
have before you the changes as they would appear in the measure, I have attached 
a copy of the departmental draft with changes in capitals and the parts to be 
omitted shown as strike out type. Only the alterations of importance are elabo- 
rated upon; technical changes are apparent in the capitalization of language. 


I 


In section 1, subdivision (b), the semicolon in the middle of the paragraph has 
been stricken and the word ‘‘and”’ substituted in its place in order to make certain 
that the qualifying phrase at the end of the paragraph ‘as provided in the Act’ 


70 








“J 
bt, 


WATER USE, SANTA MARGARITA RIVER, CALIF. 


applies to the permit to be granted to the United States of America as well as 
the permits granted to Fallbrook. 

At the end of this quotation the following language has been inserted: ‘‘inelud- 
ing, as to the Fallbrook Public Utility District, approval of all requisite changes 
in points of diversion and storage, and purposes and places of use’”’. This language 
accomplishes the same purposes as the lengthy section (ce) of the departmental 
bill which has been taken out. Both of these changes have been agreed to by 
the thrée.departments involved in the preparation of the departmental draft. 


II 


Section (d) of the departmental draft has been deleted and the following 
language substituted: 

“The Fallbrook Public Utility District shall have agreed that it will not assert 
against the United States of America any prior appropriative right it may have 
to water in excess of that quantity deliverable to it under the provisions of this 
Act, and will share in the use of the waters impounded by the De Luz Dam on 
the basis of equal priority and in accordance with the ratio prescribed in Section 
3 (a) of this Act.” 

This change is necessitated by the fact that the laws of the State of California 
vest in the division of water resources the power and duty to assign use rights to 
water users in accordance with the State’s basic water law. There is a serious 
question as to whether section (d), as it appears in the departmental draft, would 
impose upon Fallbrook a requirement which is contrary to the water laws of Cal- 
ifornia and impossible of performance, as Fallbrook probably does not have the 
power to transfer to the United States of America the right to use of water to 
which it has been assigned use rights. 


Ill 


In section (e) the following language has been deleted: “including the rights 
to the use of water of the United States of America, riparian, prescriptive, con- 
tractual, overlying, and all rights or claims of rights heretofore exercised, and 
judicially determined to be valid or if no judicial proceeding is pending then by 
administrative action’’. 

This langnage is believed to be cumbersome and amibguous, and the following 
language, which I have substituted, is believed to more clearly define all of the 
rights which the United States of America might have in the waters of the Santa 
Margarita River under California law: “including rights to the use of water 
which the United States of America acquired under the laws of the State of Cali- 
fornia either as a result of its acquisition of the lands comprising Camp Joseph 
H. Pendleton and adjoining naval installations or through actual use or pre- 
scription or both, since the date of that acquisition”. This same exchange of 
language has been made in sections 1 (d) and 3 (d). 


IV 


In section 2 (a) the phrase: “after final disposition of litigation described in 
Section 7 of this Act * * * prior to the construction of De Luz dam. and reser- 
voir” has been stricken and the following language inserted: ‘“‘as soon as he is 
satisfied that such action will not adversely affect the rights of the United States 
of America under the laws of the State of California’. This change I consider 
to be basic as I have previously noted. Should the committee accept the above 
quoted language from the departmental draft, no action on the part of the United 
States of America to perfect its application before the State division of water 
resources would be probable until after final judgment had been entered against 
all litigants in the pending suits before the United States district court in Los 
Angeles. This would unduly delay the possible fulfillment of condition (b) in 
section 1 which does not depend upon the final determination of these suits. 
It is my firm belief that there should be no reference in this bill to, nor should 
this measure in any way be dependent upon, the final adjudication of all rights 
in the litigation presently pending in the Federal courts. The substitute language, 
which I have proposed, will not require that the Secretary of the Navy, or other 
appropriate Federal official, comply with the California procedures for the acqui- 
sition of approved water rights until he has satisfied himself that this action will 
not jeopardize the Navy’s rights. This amendment clearly assures the Navy 
that no action is required of it which is inconsistent with its own best interests. 
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The proposed technical change in section 4 which strikes out the language 
and after the reservoir has attained an active content of 44,001 acre-feet’’ is 
based upon the memorandum of understanding which was drafted and approved 
by the interested parties in December of 1949. Although the departmental 
draft followed the agreement in theory, the delivery of any water to Fallbrook 
in the departmental draft bill was based upon a partially filled reservoir. This 
was not consistent with the original plan nor with the needs of Fallbrook, and 
the new language assures the district of a delivery of not in excess of 1,800 acre- 
feet of water in any year without respect to the amount of water that has been 


aa 
impounded | 





‘hind the dam in accordance with the memorandum of under- 


} 


tanding This correction has been agreed to by each of the departments involved 


VI 


Section 7 has been deleted, and the argument which I make against its inclusion 
is the same as that which I have made above: That no reference to the suit should 
le in the bill The construction of the dam is not dependent upon the 
outcome of the suit, and this fact was made abundantly clear at the hearings. 
I am constrained to believe that the elimination of the rider would not be 
vigorously oppose 1 by the three agencies. 


pe mac 


VII 


At this matter has consumed so much of the time of my colleague, Senator 
Knowland, my predecessor, Vice President Nixon, and the Interior Committees 
of both the House of Representatives and the Senate, I feel that it is only proper 
to include a section in the bill requiring a report to be submitted to the Congress 
from time to time by the departments involved indicating the progress being 
made under the provisions of this act. The following section is proposed: 

“From time to time the Attorney General, the Secretary of the Interior, and 
the Secretary of the Navy shall report to the Congress concerning the conditions 
specified in section 1 of this Act, and the first report thereon shall be submitted 
to the Congress no later than one year from the date of enactment of this Act.’ 

I reiterate in closing that I am gratified that the proposal before this subeom- 
mittee reflects agreement on the part of the three executive departments directly 
concerned. The enactment of this legislation will go a long way toward solving 
an unfortunate and bitter controversy which has raged in my native State for 
the last several years. Approval of this legislation would constitute committee 
and congressional recognition of the rignts of States to sit in judgment on their 
water problems. 

Under this bill the waters impounded at De Luz Dam and Reservoir would be 
put to beneficial and constructive use all in accordance with the law of the State 
of California It is a forward-looking answer to a growing problem 

May I express my appreciation to the chairman for this opportunity to express 
my views on the legislation pending before this subcommittee. 

Sincerely yours, 
Tuomas H. KucHen. 


4 BILL To authorize the Secretary of the Interior to construct facilities to provide water for irrigation, 
muni:ipal, domestic, military, and other uses from the Santa Margarita River, California, and for other 
purpuses 


Be it enacted by the Senate and House of Re prese ntatives of the Lnited States of 
America in Congress assembled, That the Secretary of the Interior, acting pursuant 
to the Federal reclamation laws (Act of June 17, 1902 (32 Stat. 388), and Acts 
amendatory thereof or supplementary thereto), as far as those laws are not in- 
consistent with the provisions of this Act, is authorized to construct, operate, and 
maintain such dam and other facilities as may be required to make available for 
irrigation, municipal, domestic, military, and other uses the yield of the reservoir 
created by De Luz Dam to be located immediately below the confluence of De 
Luz Creek with Santa Margarita River on Camp Joseph IT. Pendleton, San Diego 
County, California, for the Fallbrook Publie Utility District and such other users 
as herein provided. The authority of the Secretary to construct said facilities 
is contingent upon a determination by him that 

(a) the Fallbrook Public Utilitv District shall have entered into a contract 
under subsection (d), section 9, of the Reclamation Project Act of 1939 under- 
taking to repay to the United States of America appropriate portions, as 
determined by the Secretary, of the actual costs of constructing, operating, 
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and maintaining such dam and other facilities, together with interest as here- 
inafter provided; and 

(b) the officer or agency of the State of California authorized by law to 
grant permits for the appropriation of water shall have granted such permits 
to the United States of America and shall have granted permits to the Fall- 
brook Publie Utility District for rights to the use of water for storage and 
diversion as provided in this Act; including, as to the Fallbrook Public Utility 
District, approval of all requisite changes in points of diversion and storage 
and purposes and places of use; 

(c) the Fallbrook Public Utility District shall have agreed that it will not 
assert against the United States of America any prior appropriative right it 
may have te water in excess of that quantity deliverable to it under the 
provisions of this Act, and will share in the use of the waters impounded by 
the De Luz Dam on the basis of equal priority and in accordance with the 
ratio prescribed in section 3 (a) of this Act: 

(d) a safe vield of not less than twenty thousand acre-feet per annum after 
the first filling of the conservation storage space of De Luz Reservoir can 
reasonably be expected under the permits granted by the State of California in 
clause (b) here of, after considering the exercise or probs able exe re ise of all exist- 
ing rights to the use of water within the stream system of the Santa Margarit 
River, including rights to the use of water which the United States of America 
acquired under the laws of the State of California either as a result of its 
acquisition of the lands comprising Camp Joseph H. Pendleton and adjoining 
naval installations or through actual use or prescription or both, since the 
date of that acquisition, and the hydrology of the Santa Margarita River 
determined in accordance with accepted engineering practices. 

Sec. 2. (a) In the interest of comity between the United States of America and 
the State of California and consistent with the historic policy of the United Sts = 8 
of America of Federal noninterference with State water law, the Secretary of the 
Navy shall promptly comply with the procedures for the acquisition of appropria- 
tive water rights required under the laws of the State of ¢ ‘alifornia as soon as he is 
satisfied that such action will not adversely affect the rights of the United States 
of America under the laws of the State of California. 

(b) The Department of the Navy will not be subject to any charges or costs in 
connection with the De Luz Dam or its facilities, except upon completion and then 
shall be charged in reasonable proportion to its use of the facilities under reguia- 
tions agreed upon by the Secretary of the Navy and Secretary of the Interior. 

Sec. 3. (a) The operation of the dam and other facilities herein provided shall 
be as agreed to by the Secretary of the Navy and the Secretary of the Inierior. 
In that operation, 60 per centum of the water impounded by De Luz Dam is 
hereby allotted to the Secretary of the Navy; 40 percentum of the water impounded 
by De Luz Dam is hereby allotted to the Fallbrook Publie Utility District. . The 
Department of the Navy and the Fallbrook Public Utility District will participate 
in the water impounded by De Luz Dam on the basis of equal priority and in 
accordance with the ratio prescribed in the preceding sentence: Provided, however, 
That at any time the Secretary of the Navy certifies that he does not have im- 
mediate need for any portion of the aforesaid 60 per centum of the water, the 
official agreed upon to administer the dam and facilities is empowered to enter 
into a contract or contracts under the provisions of section 9 (e) of the Reclama- 
tion Project Act of 1939 (53 Stat. 1187) for the delivery of water subject, however, 
to the first right of the Secretary of the Navy to demand that water without 
charge and without obligation on the part of the United States of America upon 
thirty days’ notice as set forth in any such contract with the approval of the 
Secretary of the Navy: Provided further, That all moneys paid in to the United 
States of America under any such contract shall be covered into the general fund 
of the Treasury, and shall not be applied against the indebtedness of the Fall- 
brook Public Utility District to the United States of America. 

(b). The general repayment obligation of the Fallbrook Public Utility District 
(which shall inciude interest on the unamortized balance of construction costs of 
the project allocated to municipal and domestic waters at a rate equal to the 
average rate, which rate shall be certified by the Secretary of the Treasury, on 
the long-term loans of the United States outstanding on the date of this Act) to 
be undertaken pursuant to section | of this Act shall be spread in annual install- 
ments, which need not be equal, over a period of not more than fifty-six years, 
exclusive of a development period, or as near thereto as is consistent with the 
operation of a formula, mutually agreeable to the parties, under which the pay- 
ments are varied in the light of factors pertinent to the irrigators’ ability to pay. 
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The development period shall begin in the year in which water for use by the 
district is first available, as announced by the Secretary, and shall end in the year 
in which the conservation storage space in De Luz Reservoir first fills but shall, 
in no event, exceed seventeen vears. During the development period water shall 
be delivered to the district under annual water rental notices at rates fixed by the 
Secretary and payable in advance, and any moneys collected in excess of operation 
and maintenance costs shall be credited to repayment of the capital costs charge- 
able to the district and the repayment period fixed herein shall be reduced pro- 
portionately. The Secretary may transfer to the district the care, operation, 
and maintenance of the facilities constructed by him under conditions satisfactory 
to him and to the district and, with respect to such of the facilities as are located 
within the boundaries of Camp Pendleton, satisfactory also to the Secretary of 
the Navy. 

(c) For the purposes of this Act the basis, measure, and limit of all rights of the 
United States of America to the use of water to which this Act pertains shall be 
the laws of the State of California. 

(d) Nothing in this Act shall be construed as a grant or a relinquishment by 
the United States of America of any of its rights to the use of water which it 
acquired under the laws of the State of California either as a result of its acquisi- 
tion of the lands comprising Camp Joseph H. Pendleton and adjoining naval 
installations or through actual use or prescription or both, since the date of that 
acquisition, or to create any legal obligation to store any water in De Luz Reservoir 
to the use of which it has such rights, or to require the division under this Act of 
water to which it has such rights 

(e) Unless otherwise agreed by the Secretary of the Navy, De Luz Dam as 
herein provided shall at all times be operated in a manner which will permit the 
free passage of all of the water to the use of which the United States of America 
is entitled under the laws of the State of California either as a result of its acquisi- 
tion of the lands comprising Camp Joseph H. Pendleton and adjoining naval 
installations, or through actual use, or prescription or both, since the date of that 
acquisition and will not be administered or operated in any way which will impair 
or deplete the quantities of water to the use of which the United States of America 
would be entitled under the laws of the State of California had that structure not 
been built 

Sec. 4. After the construction of the De Luz Dam, the official operating the 
reservoir shall deliver water to the Fallbrook Publie Utility District, pursuant to 
regulations agreed upon by the Secretary of the Navy and the Secretary of the 
Interior, as follows: 

(1) Not in excess of one thousand eight hundred acre-feet in any year 
until the reservoir attains an active content of sixty-three thousand acre-feet; 

(2) Not in excess of four thousand eight hundred acre-feet in any year after 
the reservoir attains an active content of sixty-three thousand acre-feet and 
until said reservoir attains an active content of ninety-eight thousand acre- 
feet; and 

(3) Not in excess of eight thousand acre-feet in any year after the reservoir 
attains an active content of ninety-eight thousand acre-feet and until the 
conservation storage space of the reservoir has been filled. 

Sec. 5. The Secretary of the Army, through the Chief of Engineers, acting in 
accordance with section 7 of the Flood Control Act of 1944 (58 Stat. 887) is 
authorized to utilize for purposes of flood control such portion of the capacity of 
De Luz Reservoir as may be available therefor. 

Sec. 6. There are hereby authorized to be appropriated, out of any money in 
the Treasury of the United States not otherwise appropriated, $24,500,000, the 
current estimated construction cost of the Santa Margarita River project, plus 
or minus such amounts as may be indicated by the engineering cost indices for 
this type of construction, and, in addition thereto, such sums as may be required 
to operate and maintain the said project. 

Sec. 7. From time to time the Attorney General, the Secretary of the Interior, 
and the Secretary of the Navy shall report to the Congress concerning the condi- 
tions specified in section 1 of this Act, and the first report thereon shall be sub- 


mitted to the Congress no later than one vear from the date of enactment of 
this Act. 
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II 


IN THE UNITED StaTeEs District Court IN AND FOR THE SOUTHERN DIsTRICT OF 
CALIFORNIA, SOUTHERN DIVISION 


Ernest A. Tolin, United States Attorney; Betty Marshall Graydon, Assistant 
United States Attorney, San Diego, Calif.; Attorneys for Plaintiff 


Filed January 25, 1951; Edmund L. Smith, Clerk 
No. 1247 
COMPLAINT 


United States of America, Plaintiff, v. Fallbrook Public Utility District, a public 
service corporation of the State of California; Santa Margarita Mutual Water 
Company, a public service corporation of the State of California; Vail Com- 
pany, a corporation, Mary Vail Wilkinson, Mahlon Vail, Edward N. Vail, 
Margaret Vail Wise, and Nita M. Vail, Trustees; Pratt Mutual Water Com- 
pany, a corporation, and H. S. Pratt, Don C. Porter, and Florence Clemens; 
Ernest Louis Barbey; Essie Beulah Barbey; James Oviatt; Annie E. Bergman, 
A. K. A. A. E. Bergman; Harold Brinkeroff; Hildegard B. Dubner, A. K. A. H. B. 
Dubner; Edward F. Tyrrell; John C. Tyler; John H. Richie; Marie L. Richie; 
Frank L. Johnson; N. L. Lowman; J. C. Patten; William W. Cottle; Katherine 
C. Gibbons; John Barton; Irene Barton; O. A. Bergman; James F. Bergman; 
Minnie Bergman; Frank A. Payne; Doris A. Payne; Madeliene Thurber; Carl 
Feller; Ruth Wentworth; A. H. Buckley; Downtown Properties, Inc., a corpo- 
ration; Ernest P. Burley; Frank Capra; A. F. Borel; Felix R. Garnsey; Israel 
Wanetick and Jaime Porteny; Victoria M. Barnes and Flora Cox; Victoria M. 
Took; Evert L. Barney; Ruth E. Barre; Harriett Payne; E. H. Heydeureich; 
D. G. Veazey; A. V. Studer; H. R. Taylor; H. McC. Hossein; Mrs. Gus Weber; 
M. M. Lloyd and E. M. Lloyd; C. A. Kline; E. L. Betts; S. R. Medran and M. 
Medran; Doe One; Doe Two; Doe Three; Doe Four; Doe Five; Doe Six; Doe 
Seven; Doe Eight; Doe Nine; Doe Ten; Doe Eleven; Doe Twelve; Doe Thir- 
teen; Doe Fourteen; Doe Fifteen; Doe Sixteen; Doe Sventeen; Doe Eighteen; 
Doe Nineteen; Doe Twenty; Doe Twenty-one; Doe Twenty-two; Doe Twenty- 
three; Doe Twenty-four; and Doe Twenty-five; Defendants 


The United States of America by A. DeVitt Vanech, Assistant Attorney 
General, Ernest A. Tolin, United States Attorney, Southern District of California, 
Betty Marshall Graydon, Assistant United States Attorney, sad Wiiliam H. 
Veeder, Special Assistant to the Attorney General, acting under the authority of 
the Attorney General of the United States and at the request cf tle Sceretary of 
the Department of the Navy, complains and alleges as follows: 

The defendants Doe One to and including Doe Twenty-five ere sued herein by 
said fictitious names for the reason that their true names are unknown to plain- 
tiff; and plaintiff asks that when their true names are ascertained, leave of court 
be given to amend by inserting their true names in place of said fictitious names. 


I 


This is a civil action brought pursuant to the provisions of 28 U. S. C. 1345, 
in which the United States of America, an actual controversy having arisen 
between the United States of America and the defendants named herein, seeks 
to have declared its rights to the use of water in the Santa Margarita River 
and its tributaries, a natural stream, hereafter referred to as the Santa Mar- 
garita River, as those rights relate to the defendants named in this complaint; 
to have this Court quiet its title to those rights to the use of water in the Santa 
Margarita River against the defendants named in this complaint and to enjoin 
the unlawful interference by the named defendants with those rights. 


II 


Camp Joseph H. Pendleton, located near Oceanside, California, the United 
States Naval Ammunition Depot, Fallbrook, California, and the United States 
Naval Hospital, located at Camp Joseph H. Pendleton, situated in the Counties 
of San Diego and Orange, State of California, are military establishments of 
the United States of America and vital to the National Defense. Sites for 
those military installations acquired by the United States of America in the 
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years 1941, 1942, and 1943, are comprised of approximately 135,000 acres of 
land in the aforesaid Counties of the State of California In exeess of $100.- 
000,000.00 of federal funds have been expended in the development of those 
military establishments and the construction of the needed facilities to the 
end that those properties could be utilized for the military purposes for which 








they were acquired. Fee simple title to the properties in question now resides 
in the United States of America. 
The site for the establishment of Camp Joseph H. Pendleton by the United 


States of America was selected by reason of the unique combination of the 


availability of a supply of water from the Santa Margarita River; sufficient 


land of suitable character to provide housing and training facilities for units 

he Armed Forces; a beach on the Pacifie Ocean adequate for the training 

f units of the Armed Forees in amphibious warfare and experimental work 

\ landing craft, landing vehicles, tracked and affiliated equipment and the 

e development thereof, and a climate which made possible year around land 


and amphibious training 

a) It is the funetion of Camp Joseph H. Pendleton to provide housing and 
training facilities for units of the Armed Forces, to conduct training of units 
e Armed Forces in amphibious warfare and experimental work with land- 
Fs ing craft, landing vehicles, tracked and affiliated equipment and the development 

thereof; to conduct combat training of the various units of the United States 
Marine Corps, including air-ground support coordination, and use of artillery, 
tanks, and other equipment used in the conduct of modern amphibious and land 
warfare. In addition to the aforementioned activities, it is the function of Camp 
Pendleton to provide logistic support for units of the United States Marine Corps 
together with material maintenance and storage facilities for supplies and 
equipment and to house and train replacements for subsequent assignment to 
various operating units of the United States Marine Corps. 

(6) The United States naval hospital, with a capacity of approximately 1,550 
beds, established at Camp Joseph H. Pendleton, provides medical and hospital 
services to personnel of the Armed Forces, their dependents, and other authorized 
personnel at 83 naval shore activities located in the Southern California area 
and provides medical and hospital care to personnel of units of the United States 
Fleet 

(c) The United States Naval Ammunition Depot, Fallbrook, California, pro 
vides facilities for the storage, segregation, reconditioning, and issuing of ammu- 
nition for operating units of the United States Fleet and the United States Marine 
Corps and maintains ammunition stocks for shore establishments of the United 
States Navy located in the Southern California area. In addition, this Naval 
Ammunition Depot stores and ships ammunition for use by combat elements of 
the United States Navy and United States Marine Corps. 

No other site on the entire West Coast provides those essential factors requisite 
to properly perform the functions assigned to those military establishments and 
the absence of any one of the essential factors would render impossible the proper 
performance of functions of those military establishments. 


f +} 





IIt 


Exclusive jurisdiction now resides in the United States of America over all of 
the properties constituting the military establishments referred to in the pre- 
ceding paragraphs, subject to exceptions not here involved, by reason of cessions 
to it by the State of California 

rv 


Source of the all-important supply of water for Camp Joseph H. Pendleton, the 
Naval Ammunition Depot, and the United States Naval Hospital, as indicated, is 
the Santa Margarita River. That stream, which is known in its upper reaches 
as the Temecula, rises in the Coastal Range in the western extremities of River- 
side County, State of California, and proceeds in a generally westerly direction 
where it crosses the boundary of Riverside County and enters San Diego County 
From that point it continues in a generally southwesterly direction across San 
Diego County, where it empties into the Pacific Ocean. Highly significant in 
regard to the claim which the United States of America states against the named 
defendants is the fact that the Santa Margarita River in its course traverses 
approximately 21 miles of the site of Camp Joseph H. Pendleton and the Naval 
Ammunition Depot before it enters the ocean. There are no users below Camp 
Joseph H. Pendleton on that stream for the United States owns the lands the 
entire distance from the point where the Santa Margarita River enters upon the 
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sites of the military establishments mentioned and the point where that river 
enters the Pacific Ocean 

The Santa Margarita River is an intermittent stream. It does not flow as 
a continuous surface stream, but in the dry seasons of the year the surface 
stream customarily and ordinarily disappears, when not artificially interfered 
with, at a point on the lands of the United States of America at approximately 
eight miles from the ocean, sinking into the sands and gravel of its bed and 
channel. Later it reappears as a surface stream two or three miles below, thence 
flowing as a surface stream but diminishing in volume to its confluence with 
tidewater. 

Underlying the river and its tributaries is a vast underground basin. That 
basin is comprised of pervious material, sands, gravel, boulders and other 
fluvial deposits, to the depth of several hundred feet. ‘The basin as a whole 
creates a large underground reservoir into which a high proportion of the Santa 
Margarita River sinks. In the dry seasons the river entirely disappears into 
the basin, reappearing on the surface across the artesian area. This vast sub- 
terranean reservoir constitutes one of the principal sources of water for the 
military purposes declared above. However, the encroachments by the defend- 
ants threaten the destruction of this basin by reason of salt-water intrusion from 
the Pacific Ocean. Already two wells have been destroyed by reason of that 
intrusion and the entire basin, as stated, is threatened. Not only have the 
activities of the defendants, through their encroachments upstream, reduced the 
quantities available to the United States of America from the mentioned sub- 
terranean sources, but there has been a like reduction in surface flow of the 
Santa Margarita River through the encroachments of the defendants. 


v 


By an adjudication suit tried over a period of three years and actually con- 
suming 444 court days, the Rancho Santa Margarita, predecessor in interest 
of the United States of America in regard to the properties here involved, had 
adjudicated its rights in the Santa Margarita River. It was found by the trial 
court that the Rancho Santa Margarita, predecessor in interest of the United 
States of America, owned 38,739 acres of land riparian to the stream in question. 
That court likewise found that the normal flow of the river is insufficient for all 
of the riparian needs of Rancho Santa Margarita, predecessor in interest of the 
United States of America. Likewise found was the fact that 12,375 acres of those 
riparian lands were capable of and adapted to practical and profitable irriga- 
tion. Equally important is the fact that 30,289 acre-feet of water per annum 
from the Santa Margarita River was useful, valuable and necessary. Premised 
upon the findings of the trial court and upon the decision of California’s highest 
court when the matter was on appeal before it, the parties to that litigation 
concluded their differences, declared their rights, and fixed their aliquot shares 
of all the waters of the Santa Margarita River. Attached hereto is a copy of 
that stipulated judgment, marked Exhibit A, and by reference incorporated into 
this complaint. 

vi 


As successor in interest of the Rancho Santa Margarita, a party to the above- 
mentioned adjudication proceeding and to the stipulated judgment, the United 
States of America is entitled to, and claims all rights, titles, interests, and 
privileges of said Rancho Santa Margarita. 


VII 


Camp Joseph H. Pendleton is the enly Marine Corps establishment located on 
the West Coast of the United States with facilities adequate to receive and train 
replacements and other military personnel in all phases of amphibious and land 
warfare for later assignment to combat forces of the United States Marine Corps 
now engaged in warfare in the Far East. In order that the warfare may be 
successfully prosecuted it is essential that there be maintained at all times an 
adequate supply of water at this great military establishment which is so vital 
for the National Defense. 

Moreover, the United States Naval Hospital above described is presently 
utilized and will in the future be utilized to care for combat casualties from the 
Korean conflict. The United States Naval Ammunition Depot above described 
is now utilized for the purpose of supplying ammunition to all elements engaged 
in the Korean conflict. 
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VIII 


rhts to the use of water described above have, since the acquisition 


of the property to which those rights are appurtenant, been applied to a beneficial 
umptive use by the United States of America in the performance of the 
inctions of the military establishments more particularly mentioned in 


Il and VII hereof All of the water which was accorded to the 
} 


requirements of Camp Pendleton, the United States Naval Hospital and the 


Naval 
litary 


stat 


rignt to 


Ammunition Depot To meet the rreat demands arising from the 

nstallations for military, agricultural and other needs, the United 
against the defendants herein name, asserts that it has a paramount 
35,000 acre-feet of water annually from the Santa Margarita River 





That quantity of water must be derived not only from the surface flow which, 


as indicated, is intermittent, but must likewise be pumped from the great sub- 


terranes 


purpose 


basin described in some detail in the earlier paragraph For t 


} 


this cause the United States of America, adopting the findings of the 


Supreme Court of the State of California, considers and accordingly claims that 


the surface 


ol wat 


demand 


rita, 





agricultural 
States of America, however, asserts its rights to the full use of water for 


United 


predecessor in interest of the United States of America. 


tream and subterranean basin constitute a single source of supply 

During any period when the quantity of water exceeds the military 

eribed in this paragraph, it is utilized by the United States of America 
} 


J 


} ough the 


for agricultural purposes, as it was historically used bv the Rancho Santa Mar- 
r 


ise of water varies as the demands for military uses fluctuate, the 


iltural purposes as enjoyed by the above-mentioned Rancho Santa Margarita 
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1 ‘rr from the 
described above, to the irreparable damage of the United States 
wise repeatedly through overt acts displaved their disregard for 
nited States of America and have declared their adverse claims 
n of the rights of the United States of America They have 
rted that their rights, though acquired subsequent to 

» of the rights of the United States, and 
id ‘ds of the United States for the military purposes men- 
paramount to the rights of the United States of America, and pro 


its } \decessor 





‘neroach upon and now are encroaching upon and threaten to con 


Hospital, and the Naval Ammunition Depot 
WHEREFORE. in contemplation of the threatened destruction, by the diversions 
and adverse claims of the defendants named, of the military installations above 


pravs 


1. The 


» essential to our Nation’s welfare, the United States of America 


all of the defendants named in this action be required to answer this 


complaint and set up fully their claims to the use of water from the Santa Marga- 


rita River 


2. That this Court quiet the title of the United States of America in and to 


its rights to 


the use of water in the Santa Margarita River, and that it adjudge, 


declare, and determine that all of the rights of the United States of America 
in and to the Santa Marggsrita River are paramount to the rights of the defendants 
herein named, and that the rights claimed by the defendants are subject and 
subordinate to the rights and interests of the United States of America. 


3. That this Court declare and determine that all of the rights of the United 


States of America are paramount and superior to those of the named defendants 
by virtue of the riparian character of the lands above mentioned and the ownei 

ship of them by the United States, and by reason of its acquisition of the above- 
mentioned rights to the use of water and the application of those rights to mili- 
tary purposes rhis Court is likewise requested to declare as against the named 
defendants that by reason of the nature of the rights of the United States and by 
reason of its application of those rights to a beneficial use, and the great need for 
water to meet the military demands above described, the United States is entitled 
to take, use, and enjoy without interference by the defendants all of said water 


which it 


ana general 


claims for the military needs above described, for agricultural purposes, 


y for the purposes which have been stated 





WATER USE, SANTA MARGARITA RIVER, CALIF. 79 


4. That all of the rights asserted by the defendants in this cause to the waters 
of the Santa Margarita River are subject and subordinate to the rights of the 
United States of America to the continued flow undiminished over, above, and 
through the lands described, including the rights of the United States of America 
in the subterranean basir to which reference has been made. 

5. That the United States of America, against the named defendants, as suc- 
eessor in interest to the rights of the Rancho Santa Margarita, is entitled to 
enjoy each and ever right, privilege, and interest of said Rancho Santa Mar- 
garita, including the impounding of that water or any part of it if found that 
the water may be better utilized by providing storage facilities 

6. The United States of America further prays that this Court not only quiet 
the title of the United States of America to the aforesaid rights as against the 
defendants, but that it forever enjoin those defendants from encroaching or 
infringing upon or threatening to encroach or infringe upon the rights of the 
United States of America as hereinabove set forth. 

7. The United States of America further prays that this Court provide such 
means for the enforcement of the decree sought by this complaint as may be 
necessarv ; and for such other further relief as may be proper. 

4. DevitT VANECH, 
Assistant Attorne y Gene ral, 
Washington, D. C 
ErRNEstT A. TOLIN 
United States Alttorne Y, 
Los An jeles, California 
Betty MarsHALL GRAYDON 
Asat T S. Attorne Y, 
San Diego, Californ a 
Wriuuiam H. VEEDER, 
Special Assistant to the Altorney General 
Washinaton, D. C 
Davi, W. AGNEw, 
Attorney, Department of the Navy, 
Washington, D. C. 


Il] 


In THE UNITED States Districr Court IN AND FOR THE SOUTHERN DIsTRICT 
OF CALIFORNIA, SOUTHERN DIVISION 


Civil No. 1247 Stipulation 


United States of America, Pla ntiff V Fallbrook Public Utility District. a public 
servic corporation of the State of California, et al., Defendants People of the State 


of California, Defendants in Intervention 


On the 15th day of August, 1951, the People of the State of California, in 
accordance with invitation of the United States of America, petitioned this 
Court to intervene in this litigation On that data an Order was allowed and 
entered by this Court granting the Petition. 

For the clarification of the issues in this litigation, and for the benefit of all of 
the parties to this cause, it is hereby stipulated: 


I 


That is Paragraphs VIII and IX of plaintiff’s Complaint herein, and in Par- 
graphs 2 and 3 of the Prayer of said Complaint, the word ‘‘paramount”’ is used 
in the same sense in which that word is used in the second paragraph, on page 
374 of the opinion of the Supreme Court of California in the case of Peabody \ 


Vallejo, 2 Cal. 2d 351 (fourth paragraph on page 494, 40 Pac. 2d 486.) 
I 
That in this cause, the United States of America claims only such rights to the 
use of water as it acquired when it purchased the Rancho Santa Margarita, 
together with any rights to the use of water which it may have gained by prescrip- 
tion or use, or both, since its acquisition of the Rancho Santa Margarita. 


III 


That the United States of America claims by reason of its sovereign status no 
right to the use of a greater quantity of water than is stated in Paragraph II, 
hereof. 
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IV 


That the rights of the United States of America to the use of water herein are 
to be measured in accordance with the laws of the State of California 
y 
That the parties to this Stipulation will request the entry of a Pretrial Order by 
this Court defining the issues in this cause, in conformity with the statements 
contained in this Stipulation. 
VI 
That there will be a full, complete and mutual exchange of data and informa- 
tion as to the subject matter of this cause collected by the respective parties to 
this Stipulation, including data respecting the issuance of any permits or licenses 
issued by the State of California in connection with the rights to the use of water 
of the Santa Margarita River. Such exchange of information by the United 
States, will be subject to clearance by the Commanding Officer, Camp Joseph H 
Pendleton, in respect to military security, as determined by said Officer. 
Dated: November 29, 1951. 


Ernest A. Tortn, EpmuNbD G. Brown, 

United States Attorney. Attorney General of the State of California, 
Berry MARSHALL GRAYDON, Arvin B. SHaw. Jr., 

Assistant United States Attorney. Assistant Attorney General, 
Witutiam H. VEEDER, B. Apspotr GOLDBERG, 

Special Assistant to the Deputy Attorney General, 

Attorney General of the United States. Attorneys for the People of 

By Wiuiiam H. VEEDER. the State of California. 


IV 
* 


DEPARTMENT OF THE ARMY, 
OFFICE OF THE CHIEF OF ENGINEERS, 
Washington, D. C., March 19, 1954. 
Memorandum for: Mr. Elmer K. Nelson, professional staff member, Interior and 
Insular Affairs Committee, United States Senate, Washington, D. C. 
Subject: Cost estimate for De Luz Dam. 

1. In a hearing of the committee on March 12, 1954, the chairman requested 
that he be furnished within a week by the Corps of Engineers with a recent cost 
estimate for the proposed De Luz Dam on the Santa Margarita River in Cali- 
fornia. This statement is given to explain the structure as now being planned, 
together with the basis for our present cost estimate. 

2. In 1948 and 1949, the field offices of the Corps of Engineers completed a 
survey of the Santa Margarita River pursuant to Public Law 761, 75th Congress, 
approved June 28, 1938. This survey was never formally processed by the 
Board of Engineers for Rivers and Harbors and by the Chief of Engineers *in-~. 
view of the alternate authorizations contained in the act of January 6, 1951, and 
which used the engineering data of the corps field study. A subsequent analysis 
of design substantially in accord with the corps’ field report recommended a De 
Luz Dam having characteristics as follow: 

(a) Height above streambed: 223 feet. 

(b) Type: Earth fill. 

(c) Spillway: 245-foot gated (7-35 by 28-foot radial). 

(d) Outlets: 11-foot conduit; 42-inch domestic waterline. 

(e) Length: 3,908 feet; 1,018-foot saddle dike. 

(f) Estimated cost of dam and appurtenances: $17,380,000. 

3. Since 1951, at the request of the Department of the Navy, the Corps of 
Engineers has accomplished a substantial amount of the preliminary design for 
the dam with funds furnished by the Navy. This design has indicated that, 
though certain price levels have increased, engineering refinements led to a current 
cost estimate of $17,380,000, the same as that contained in the original field report. 
These figures, of course, do not include costs for a diversion or a distribution system 
for waters used by the Navy or other parties, but are the costs of only the dam, 
spillway, outlet structure, access roads, reservoir clearing and relocations. No 
fieldwork on a cost estimate has been made by the corps for diversion or distribu- 
tion systems. 

E. C. IrscHner, 
Brigadier General, USA, Assistant Chief of Engineers for Civil Works. 
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